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In the Court ol Appeals of the District of Columbia. 


No. 2304. 


La Normandie Hotel Co., Appellant, 

V9. 

Security Trust Co. 


a Supreme Court of the District of Columbia. 

At Law. No. 51978. 

Security Trust Company, Plaintiff, 

vs. 

Philip II. S. Cake and La Normandie Hotel Company, 

Defendants. 

( xited States of America, 

District of Columbia , ss: 

lie it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
mgs had in the above entitled cause, to wit: 


1 Declaration, &c. 

Filed September 30, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51978. 

Security Trust Company, Plaintiff, 

vs. 

Philip H. S. Cake and La Normandie Hotel Company, 

Defendants. 

1. The plaintiff, a corporation organized under the laws of the 
State of New Jersey and having its principal office at the Citv of 
Camden in the said State, sues the defendants, Philip H. S. Cake and 
the La Normandie Hotel Company, the latter being a corporation 
organized under the laws of the State of Virginia, and having an 
office and being engaged in business in the District of Columbia and 
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elsewhere, for tliat on the loth day of June, 1909, at Cape May City 
in the said State of New Jersev. one Horace M. Cake made a certain 
promissory note, now overdue, and thereby promised to pay to the 
order of the defendant Philip 11. S. Cake by the name P. II. S. 
Cake at the office of the plaintiff at Camden, New Jersey, the sum of 
Six Hundred and Fifty Dollars ($(>50.) in two months after the date 
of said note, to-wit, June loth, 1909. and the said defendant Cake by 
the name of P. II. S. Cake before the maturity of said note for value 
and in the usual course of business indorsed the same in 
2 blank and delivered it to the defendant La Normandie Hotel 
Company, which Company before the maturity of said note 
and for value also indorsed the same, by its agent, and afterwards 
and before the maturity of said note the plaintiff for value and in 
the usual course of business, became the holder and owner thereof 
without notice; and said note was at its maturity duly presented for 
payment at the place of payment therein named and payment was 
demanded and was refused, and the said note was dishonored and 
protested; and thereupon the plaintiff caused due and timely notice 
of the dishonor of said note and of the protest thereof to be given to 
the indorsers thereof, to wit, the defendants, but neither they, the 
defendants, nor the maker of said note, have paid the same; to the 
damage of the plaintiff in the sum of $950. and $1.56 protest charges 
and expenses, paid by the plaintiff, and the plaintiff claims said sum 
of $650. and $1.56 protest charges, and interest from the maturity 
of said note, to wit, August 15th, 1909, besides costs of suit, accord¬ 
ing to the first particular of demand herewith filed. 

2. And the plaintiff* aforesaid sues the defendants aforesaid, for 
that the defendant Cake, by the name P. II. S. Cake, by his certain 
promissory note now overdue, heretofore, to wit, on the 15th day of 
July, 1909, promised to pay to the order of Horace M. Cake the sum 
of Five Hundred and Fifty Dollars ($550.) at the office of the plain¬ 
tiff ;it Camden New Jersey, in one month after date of said note, to 
wit, July 15th. 1909. and the said payee Horace M. Cake l>e- 
:» fore the maturity of said note, for value and in the usual 
course of business, indorsed the said note in blank and de¬ 
livered it to the defendant La Normandie Hotel Company, and after¬ 
wards, but before the maturity of said note, the said defendant La 
Normandie Hotel Company for value also indorsed the same, and 
thereafter, but before the maturity of said note, the plaintiff Com¬ 
pany took and received the same for value without notice and in the 
usual course of business and became the holder thereof, and said note 
was at its maturity duly presented for payment at the place of pay¬ 
ment named therein and payment was demanded and refused, and 
said note was dishonored and duly protested.; and thereupon the 
plaintiff caused due and timely notice of the dishonor and protest of 
said note to be given to the indorsers thereof, to wit, Horace M. 
Cake and the defendant Hotel Company, but neither the maker of 
said note, to wit, the defendant P. IT. S. Cake, nor either of said 
indorsers, has paid the said note or the protest charges of $1J>6 
which the plaintiff paid; to the damage of the plaintiff in the sum of 
$550. and $1.56 protest charges; wherefore the plaintiff brings this 
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suit and claims the said sum of $550. with interest from the maturity 
of said note, to wit, August loth, 1909, and $1.56 protest charges, 
besides costs of suit, all according to the second particular of de¬ 
mand herewith filed. 

3. The plaintiff sues the defendants for money payable by the de¬ 
fendants to the plaintiff for goods bargained and sold by the plaintiff 
to the defendants; and for goods sold and delivered by the plaintiff 
to the defendants; and for work done and materials provided 

4 by the plaintiff for the defendants at the latters’ request; and 
for money lent by the plaintiff to the defendants; and for 

money paid by the plaintiff for the defendants at their request, and 
for money found to he due from the defendants to the plaintiff on 
accounts stated between them. 

And the plaintiff claims the sum of Twelve Hundred Dollars 
($1200.) with interest from the 15th day of August, 1909, and Three 
and 12 100 dollars money paid bv plaintiff for protest charges, be¬ 
sides costs of this suit. 

GEO. FRANCIS WILLIAMS, 

Attorney for the Plaintiff. 

Notice to Plead. 

The defendants are to plead hereto on or before the twentieth day. 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

GEO. FRANCTS WILLIAMS, 

Attorney for Plaintiff. 

Particular* of Demand, Being Copies of Notes. 

******* 

$650. Cape May City, N. J.. Jane 15, 1909. 

Two months after date, I promise to pay to the order of 

5 P. IT. S. Cake Six hundred and fifty Dollars, at the office of 
Security Trust Company. Camden. N. .T. for value received. 

HORACE M. CAKE. 

No. 7164. 

Due Aug. 16. 

(Endorsed:) P. II. S. Cake. Horace M. Cake. Ag’t. La Nor¬ 
mandie Hotel Co. 


$550. Washington, D. C., July 15, 1909. 

One month after date. I promise to pay to the order of Horace M. 
Cake. Five hundred & fifty Dollars, at The Security Trust Co. 
Camden, X. J. without defalcation, value received. 

P. H. S. CAKE. 

No. 7856. 

Due Aug. 16. 

(Endorsed:) Horace M. Cake. Horace M. Cake, Ag’t. La Nor¬ 
mandie Hotel Co. 
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Pleas. 

rr ; 

) • 

Filed October 25, 1909. 

******* 

The defendant, La Normandie Hotel Company, says:— 

1. That it never promised as alleged. 

0 2. That it never was indebted as alleged. 

WILLIAM C. PRENTISS, 

Att'y for La Normandie Hotel Co. 

Joinder of Ismie. 

Filed November 8, 1909. 

******* 

1. The plaintiff joins issue with the defendant La Normandie 
Hotel Company on its first plea filed herein. 

2. The plaintiff joins issue with the defendant La Normandie 
Hotel Company on its second plea filed herein. 

GEO. FRANCIS WILLIAMS, 

Attorney for Plaintiff. 

Memorandum. 

March 2, 1911.—'Verdict- for Plaintiff' for $1200. and interest from 
August 15, 1909. and further sum of $8.12. 

7 Supreme Court of the District of Columbia. 

Friday, March 17 th, 1911. 

Session resumed pursuant to adjournment. Hon. Job Barnard. 
Justice presiding. 

******* 

Upon consideration of the motion of defendant filed herein, it is 
ordered that said motion be. and the same is hereby overruled and 
judgment on verdict is ordered. Wherefore, it is considered that 
the plaintiff herein recover of defendant herein, the sum of Twelve 
Hundred Dollars ($1200.00) with interest from August 15", 1909. 
together with $8.12 protest fees and costs of suit to be taxed bv the 
Clerk and have execution thereof. 

From the foregoing judgment, the defendant by its attorney, in 
open court, notes an appeal to the Court of Appeals of the District 
of Columbia ; whereupon, the penalty of a bond to operate as a Super¬ 
sedeas is herebv fixed in the sum of Two Thousand Dollars. 

Memorandum. 

April 6, 1911.—Supersedeas bond approved and filed, 
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8 Supreme Court of the District of Columbia. 

Friday, April 28th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard. 
Justice presiding. 

******* 

Come now the parties hereto bv their respective attorneys of record 
and submitting to the Court the Bill of Exceptions taken*at the trial 
of this cause, prav.s that the same be signed and made of record 
nunc pro tunc, which is accordingly done. 

9 Bill of Exceptions. 

Filed April *28. 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51978. 

Security Trust Company, Plaintiff, 

vs. 

La Normandie Hotel Company, Defendant. 

The above entitled cause came on for trial on the first day of 
March, 1911, at the January Term of the Court, before Mr. Justice 
Barnard and a jury. 

And thereupon, after the jury had been duly impaneled and 
sworn, the plaintiff to maintain the issues on its part joined, pro¬ 
duced Philip IT. S. Cake as a witness, who testified that he was Sec¬ 
retary and Treasurer of the defendant Company and pursuant to a 
subpoena duces tecum produced the book of minutes of meetings of 
the stockholders and directors of defendant Company. 

And next plaintiff to maintain the issues on its part joined, gave 
in evidence the testimony of Joshua E. Borton, as follows: 

T am president of the plaintiff companv. T am familiar with the 
signatures of Horace M. Cake and Philip* TT. S. Cake, and recognize 
and identify as genuine the signature of Horace M. Cake as maker 
and Philip H. S. Cake as endorser, and also the signature of Horace 
M. Cake in the endorsement Horace M. Cake, Agt. La Normandie 
Hotel Co., upon this note. Producing and referring to note of 
which the following is a copy: 

10 $650. Cape May City, N. J., June 15 th, 1909. 

Two months after date T promise to pay to the order of P. H. S. 
Cake at the office of Security Trust Company, Camden. N. .J., Six 
hundred and fifty dollars for value received. 

HORACE M. CAKE. 

On back: P. H. S. Cake. Horace M. Cake, Agt., La Normandie 
Hotel Co, 
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T also recognize and identify as genuine the signatures of Philip 
II. S. Cake as maker and Horace M. Cake as endorser, and also the 
signature of Horace M. Cake in the endorsement Horace M. Cake. 
Agt., La Normandie Hotel Co. upon this note. 

$550. Washington, D. C., July 1 oth, 1900. 

One month after date I promise to pay to the order of Horace M. 
Cake, Five hundred and fifty dollars at The Security Trust Co. 
Camden. N. J., without defalcation. Value received. 

P. IT. S. CAKE. 

On back: Horace M. Cake. Horace M. Cake. Agt. La Normandie 
Hotel Co. 

The said notes were not paid at maturity and were protested and 
notice of protest of each was mailed to “Horace M. Cake, Agt.. La 
Normandie Hotel Company. Ocean City. New Jersey,” in the fol¬ 
lowing forms: 
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United States of America 


$550. Washington, D. C.. July 15, 1909. 

One month after date T promise to pay to the order of Horace M. 
Cake. Five Hundred and Fifty Dollars at the Security Trust Co. 
Camden. N. J.. without defalcation, value received. 

P. IT. S. CAKE. 

Endorsed: Horace M. Cake. Horace M. Cake. Agt.. La Normandie I 
Hotel Co. 

Be it known that on the day of the date hereof T. Henry Troth, a 
Notary Public, for the State of New Jersey, by lawful authority duly 
commissioned and sworn, residing in the said State, at the request 
of “Security Trust Company*' exhibited the original promissory 
note of which the above is a true copy unto a clerk of the hank where 
the same is made payable, and demanding payment received for an¬ 
swer no provision T hereby duly notify the drawer and endorsers 
of the non-payment thereof to-wit. by a notice of which the fol¬ 
lowing is a true copy: Camden. N. .T.. Aug. Id, 1909. Payment of 
P. IT. S. Cake, promissory note in favor of Horace M. Cake, and bv 
him endorsed for $550. Dollars — cents being this day due. de¬ 
manded and unpaid, it is delivered to me for Protest by Security 
Trust Company, and you will be looked to for payment, of which 
you herebv have notice. 

HENRY TROTH. 

Notary Public. 

Notice served respectively a< follows: on the maker and endorser 
by depositing the same in the Post Office at Camden. New Jersey, 
addressed to each of them, prepaying the postage thereon. 
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Horace M. Cake, Ocean City, N. J. 

P. H. S. Cake, 

Horace M. Cake, Agt. La Normandie Hotel Co. “ “ 

Whereupon 1, the said Notary, at the request aforesaid, do hereby 
solemnly protest against the drawer and endorsers of the said promis¬ 
sory note and all others concerned, for all exchange, re-exchange, 
cost, damages and interest suffered and to he suffered for want of 
payment thereof. 

Thus done and protected at Camden aforesaid the 16 day of Aug., 
1909. 

In Testimony Whereof I have hereunto set my hand and affixed 
my Notarial Seal the day and year above written. 

[seal.] " ^ HENRY TROTH, 

Notary Public. 

As to the note of $650. the certificate after copy of note is same 
as above except that it gives the amount of note as $650. 

Costs of protest in each case $1.56. 

12 Counsel for defendant thereupon admitted that the notes 

in suit were duly presented for payment, and dishonored 
and that notices as above set forth were duly mailed as testified by 
the witness, but objected to the testimony of the witness and the 
admission in evidence of said notices upon the ground that the same 
were not addressed to the defendant company, and that it had not 
been shown that they were sent to a proper address; upon which 
objection the Court reserved its ruling pending the offer of further 
evidence by the plaintiff. 

The witness thereupon further testified—The principal office of 
the plaintiff company is at Camden, New .Jersey, and it has branches 
at Cape May and Gloucester City. Henry C. Thompson is the 
manager at Cape May. lie has the general management of the 
Cape May branch. I know Horace M. Cake. I have had relations 
with him in New Jersey. Horace M. Cake ran a hotel in Cape May 
called the Stockton for a good many years. I do not know that I 
have any direct knowledge either way as to whether he ran that hotel 
in his own right or not. I know the hotel was run and he was 
there supervising. I am not clear as to the length of time, up to 
including probably 1906. I am not sure about it. 

Thursday, March 2, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. Thereupon, plaintiff to maintain the issues on its part 
joined, gave in evidence the testimony of Edward C. Temple, as 
follows: 

T am one of the deputy marshals of this district. Last night I 
was given by one of the other deputies a writ to serve upon Horace 
M. Cake in this suit. I went to the clerk’s desk in the Normandie 
Hotel and asked for Mr. H. M. Cake, and the clerk said he was not 
there at that time, and that sometimes he was there. He did not 
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seem to know exactly where he was, whether he was out of town or 
where he was. He said that he thought his brother Mr. P. H S 
Cake who would he in about six o'clock could teli me. He 
Id said he roomed down at 1405 1 street at the Normandie 
Annex. J went down there and saw a colored boy who went 
back and asked somebody who seemed to he in charge who seemed 
to know. I think it was his sister, who lives there. He brought me 
back word that he was out of town and would not be back until next 
Monday. Then I went hack again about six o'clock to see his 
brother Mr. P. II. S. Cake, and he told me that he could not tell me 
where he was. lie said lie was very sick, probably in his last sick¬ 
ness, and said that he might be able to help me if I would tell him 
what my business was, but further than that I did not get anv 
definite information out of him. I was not in uniform. Then I 
went back to 1405 I Street this morning and saw another colored 
messenger who told me he was quite sure lie went out of town the 
early part of this week and did not know when he would be back. I 
tinned the writ in at the Marshal s office. In reply to Mr P. II S 
Cake's question about, my business I did not tell him. I toid him 
it was some business that I wanted to see his brother about I told 
him I could not tell him. 

And next the plaintiff to maintain the issues on its part joined. 

gave m evidence the testimony of William A. Wilkersox as fol¬ 
lows: 

I mu n deputy marshal of (his district. I have been n deputy for 
1i years. I know Horace M. Cake. Last Saturday T received a writ 
lo serve on him. The paper handed me looks like a fae simile of it. 

Counsel for plaintiff thereupon offered the following subpeena 
duces tecum:— 1 


Supreme Court of the District of Columbia. 

No. 51978. At Law. 

Security Trust Company 

vs. 

Philip H. S. Cake and La Normandie Hotel Company. 

The President of the United States to Horace M. Cake: 

5 on are hereby commanded to appear as witness for the plaintiff 
l>efore Circuit Court, Division No. 2 on the First day of March. 1911, 
at ten o'clock A. M. and bring with you the papers, books and 
writings mentioned and specified in “Schedule A'’ annexed here¬ 
unto and made a part hereof, and not depart the Court without leave 
Witness The Honorable Harry M. Clabaugh. Chief Justice of said 
Court this 25 day of Februarv. 1911. 

J. H. YOUNG, Clerk. 

By ALF G. BUHRMAN, 

Aas’t Clerk. 
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Schedule A. 

Referred to in Subpoena Addressed to Horace M. Cake, Hereunto 

Aiinped and Issued in Case of Security Trust Co. Plaintiff, vs. 

-ini?? * x ail< ^ ^a Normandie Hotel Co. Defendants, No. 
o!9/8, At Law. 


Lt»t of Paper*, Book*, and Writing* to be Produced by said Horace 

M. Cake. 


1. Pass book or books in name of Horace M. Cake, Ag’t, La Nor¬ 
mandie Hotel Co. issued by the branch of the Security Trust Com- 

pany at Cape May City, N. J. and covering the period from June 1 
190/ to August 1, 1909. 

2. All checks returned to the depositor and paid out of said ac- 
count dated 01 piesented at tlie said branch of the Security Trust 
Company from June 1, 1907 to October 30, 1907; and also all checks 
paid from said account and returned to the depositor used in part 
payment of the notes first hereinafter mentioned or any of the notes 
given in renewal or part renewal thereof hereinafter mentioned 

:b Canceled note for $2,000. dated May 31, 1907, due July 31, 
lJOi signed by Horace M. Cake and endorsed by P. H. S. Cake and 
by Horace M. Cake, Ag’t La Normandie Hotel Co 

4. Notes in renewal of above $2,000. note and renewals of such 
renewals as follows:— 


Note dated July 31, 1907, 30 days. 

Aug. 30, 1907, two months.* 

Oct. 30, 1907, three months. 

Jan. 30, 1908, three months. 

Apl 30, 1908, three months. 

July 30, 1908, one month. 

Nept. 18, 1908, two notes of $/50. each, due Jan. 

15 and Feb. 15, 1909. 

Jan. 15, 1909, two months. 

Feb. 15, 1909, for $150. due Mch’ 8/09 and 

$600. due Apl. 15/09. 

Mch. 15, 1909, note $100. due Apl. 15/09 and 

$650. due June 15/09. 

Apl. 15, 1909, $50. due May 7/09 paid at 

maturity. 


$1500. 
$1500. 
$1500. 
$1500. 
$1500. 
$1500. 


$ 750. 


•3. Also any checks drawn against the credits made on said ac- 
count when the notes dated June 15, 1909 for $650. due August 16 
1909, and the notes dated July lo 1909 for $550. for one month' 

I tPl 11O* trio lwdnw nmr 1 oml __ ? 


being the notes now in suit were given. 

6. Also notices of dishonor of the notes in suit 
The note of Aug. 30th, 1907, was made by P. H S Cake and 
endorsed by Horace M. Cake, and Horace M. Cake Ag’t La Nor¬ 
mandie Hotel Co. The other notes were made and endorsed the 
same as the original $2000. note. 

2—2304a 
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7. The lease or leases of the Stockton Hotel at Cape May City, 
N. .J. for the years 1904. 1905, 1900, 1907 and 1908, made by John 
F. Betts or The John F. Betts Brewing Co., or by any one for or on 
account of Betts to Horace M. Cake or Philip 11. S. Cake or to La 
Normandie Hotel Co., and also any and all assignments or transfers 
of said lease or letises either written thereon or separate therefrom, 
by Cake to La Normandie Hotel Co. 

15 with the following return:— 

“Summoned Horace M. Cake by copy February 28, 1911." 

The witness further testified,— 

1 got Mr. Taylor, one of our new men, to go up there. He 
went there, he said, and he was not in last Saturday. Tuesday 1 
was up there and served a writ on a barber named Bell. I asked 
if Mr. Cake was in and he said no. That evening I received a sub¬ 
poena for Mr. Philip Cake and served him. I asked him if Mr. 
Horace got his subpoena. He said “No. Why, was there one left 
here?’’ I said “yes, there was one left here for him," and 1 asked 
if he was in the city. He said he didn’t know or he was not in a 
position to tell me. Mr. Hawkins, one of our deputies, was the gen¬ 
tleman who left the copy there. 

Upon objection by counsel for the defendant that this line id* ex¬ 
amination was not relevant, counsel for plaintiff stated that the ob¬ 
ject of this testimony was to establish a basis for getting the assist¬ 
ance of the court in producing the witness, and moved the court to 
issue an attachment with a rule to show cause why he should not be 
required to appear. The court thereupon stated that the plaintiff 
could take a rule to show cause, hut stated that he would not de¬ 
lay the trial, however, and directed the plaintiff to proceed. 

Note.—K ule issued and returned “not served." 


Counsel for plaintiff thereupon offered the minute hook produced 
by the witness Philip II. S. Cake, stating that it covers the period 
from the formation of the company to the last meeting, the com¬ 
pany having been formed in July, 1893. 

The Court: Is there anything there that authorizes Mr. Cake to 
sign the company’s name to the note? 

Mr. Williams: I have found no direct authority, but we wish 
to show his official connection with the Company, and the nature of 
the Company itself. In the first place, we offer the certificate of 
incorporation, for the purpose of showing what the business 
Iff of the Company is; that it is a corporation of the State of Vir¬ 
ginia, organized for the following purpose: “The name of the 
said company shall he La Normandie Hotel Company. The purpose 
for which this Company is organized is the general conduct of a 
hotel or hotels,’’ and it goes on with its general powers. 

Mr. Williams: And it has power to have offices: “The prin¬ 
cipal office and place of business of said company shall he Alex¬ 
andria, Virginia, with branch offices at Washington, 1). C. and 
such other places as may he deemed expedient by said company or 
its board of directors.” The by-laws follow there, which we would 
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like to refer to without reading, as showing the duties of the offi¬ 
cers. That part applying to the vice-president is in the usual 
language, to the effect that in the absence of the president the vice- 
president shall perforin his duties. 

The Court: What connection has Mr. Cake with that? 

Mr. Williams: Tie was the vice-president at this time, and gen¬ 
eral manager. 

At page 30 there is a record of a meeting of the board of direct¬ 
ors held March 21. 1007. The record shows that there had been 
duly elected directors, and that Mr. H. M. Cake was one of the direct¬ 
ors. and Mr. P. IT. S. Cake was another of the directors, and that 
they met and elected the following officers: President, Francis T. 
Homer, vice-president and general manager H. M. Cake, and sec¬ 
retary and treasurer, P. TI. S. Cake. 

The Court: Do the rules prescribe what the general manager 
shall do? 

Mr. Williams: There is nothing in the by-laws, and I have 
not found anything stating that. But T have found where he is ap¬ 
pointed at a salary, which T wish to call attention to in a minute. 
That, is followed up the following year, at page 32, after another 
stockholders’ meeting at which directors were elected, on March 16, 
1008. at page 31—Francis T. TTomer president; vice-president and 
general manager TT. M. Cake. March 21, 1007, was the first 
17 one. and the next is March 16. 1008. There are the same offi¬ 
cers, IT. M.Cake still being vice-president and general manager. 
On page 30 there is the conclusion of a stockholders’ meeting, which 
was held March 17. 1900, which concludes with the election of direct¬ 
ors, Francis T. Homer. James Maeaboy, .Tr., John C. Daves, P. IT. S. 
Cake, and TT. M. Cake. T do not find a meeting of the directors fol¬ 
lowing that, as in the other cases, in 1909. The very next page says 
1910, so that under the provisions of the by-laws that officers and 
directors hold until their successors are appointed, T assume they 
held over. 

The next page, page 40, dated the 14th day of March, 1910. being 
the minutes of a directors’ meeting, shows present P. H. S. Cake. 
John C. Daves, TT. M. Cake, Francis T. TTomer, and James Maeaboy, 
and that TT. M. Cake was again elected vice-president, and that 
P. TT. S. Cake was again elected secretary and treasurer. 

The Court: There is nothing in there that authorizes any of 
them to make notes, is there? 

Mr. Williams: T have not found it. T have not read over all of 
the record: but there is something at page 8 that T wish to call at¬ 
tention to. At page 8 this entry occurs. Now. we expect to show 
that the original note of this discount was in 1907. in June, but 
that the opening of the account in the plaintiff’s bank in the name 
of TT. M. Cake, agent Normandy TTotel Company, dated back to 
1897. On July 20. 1893, T offer this entry- 

Air. Prentiss: T object to that as immaterial and irrelevant. T 
think the Court ought to see it. 

(The entry referred to was exhibited to the Court A 

The Court: T think that is competent. 
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Mr. Prentiss: Your Honor will allow me an exception. 

The Court: Yes. 

Mr. Williams: This entry is under date of August 10, 1893 —a 
meeting of the directors. I assume: 

18 ./'“On motion of Mr. Fleming” (he was one of the directors) 
jkit was agreed that Mr. H. M. Cake’s proposition be accepted 

to manage the Normandv Hotel for three vears at an annual salary 

of moo.” 

Mr.rPRENTiss: Wait one minute. If your Honor please, I wish to 
call your Honor’s attention to another objection there. That is lim¬ 
ited to the La Normandie Hotel in this citv. 

The Court: It may be. I do not know. It mav not have anv 

• « • 

probative force in this present case. 

Mr. Williams (continuing reading): “To manage the Norman¬ 
die Hotel for three years at an annual salary of $2500; and as man¬ 
ager he be authorized to open a bank account as agent.’’ 

Next the plaintiff offered the following certificate:— 

State of New Jersey, 

Department of State: 

T, 8. D. Dickinson, Secretary of State of the State of New Jersey 
do hereby certify That the La Normandie Hotel Company, a corpora¬ 
tion of the State of Virginia, was authorized to transact business in 
this State, on August 28th. 1890, the incorporators being Enoch 
Pratt, of Baltimore. Md., Edward K. Cake and Horace M. Cake, of 
Washington. D. C.. and the officers being Enoch Pratt. President. 
Edward K. Cake. Secretary and Treasurer. 

\nd T do further certify, that so far as our records show, there is 
no corporation organized under the laws of this State bearing the title 
La Normandie Hotel Company. 

In testimony whereof I have hereunto set my hand and affixed my 
Official Seal, at Trenton, this twenty-fourth day of February, A. D.. 
nineteen hundred and eleven. 

[seal ok STATE of NEW JERSEY, j 

S. J. DICKTNSON. 

Secretary of State. 

19 to which counsel for defendant objects on the ground that it 
was irrelevant and immaterial. 

! he Court: That is. that the foreign corporation was authorized 
to do business in New Jersev. 

Mr. Prentiss: A general authority to do business there. 

The Court: I think that is competent. 

Mr. Prentiss: I reserve an exception. 

The Court: Yes. 

Next the plaintiff to maintain the issue on its part joined gave in 
evidence the testimony of Henry C. Thompson, as follows: — 

I reside at Cape May City. New Jersey. I resided there in 1907. 
I was manager of the Security Trust Company, plaintiff in this case. 
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That wax a branch office. The main office is at Camden, New Jer¬ 
sey. Tn 1907 T was manager and had supervision of the banking 
business generally, and since January 1, 1907. been engaged there in 
that connection. Matters of discount all come under my personal 
notice and supervision. T know Horace M. Cake. I knew him many 
years before January 1. 1907. T remember a transaction that he had 
with the plaintiff company in 1907. He came in our office one day 
in May and wanted to negotiate a note for $2000, and offered to give 
us 5i note of the La Normandie Hotel Company. 

Mr. Prentiss: If your Honor please, anything that Mr. Cake said 
on this occasion is not evidence against this Company—that is. so far 
as any attempt to prove agency is concerned. 

Mr. Jackson : \\ e have passed that point. We luive proven al- 

readv- 

« 

Mr. Prentiss: Now you are going to try to prove agency by the 
statements of the agent himself. 

Mr. Jackson : No: that is what you said vesterdav. and that is not 
true. 

Mr. Prentiss: Tt was true, and it still remains true. 

20 Mr. Jackson: No: it is an error. Our whole contention 

with respect to this matter may well be stated briefly at this 
time. M e propose to show that this Normandie Hotel Company was 
engaged in the ordinary business of conducting hotels, and that that 
business under its charter, which was emphasized by the minutes of 
the meeting of its board of directors, was extended to New Jersey. 

Mr. Prentiss: That is not supported by any evidence. 

Mr. Jackson: We have already in evidence the certificate of the 
Secretary of State, and we have also offered in evidence the minute 
which gives some authority with respect to the Stockton Hotel at 
Cape May. 

Mr. Prentiss: That was ruled out by the Court. 

Mr. Jackson: I understood the Court to let it go in. 

The Court : No. I said- 


Mr. Williams: T reserved the right to offer it. 

Mr. Jackson: Our contention, if your Honor please, is that this 
in,m.^ Horace M. Cake, was the vice-president and general manager 
of this company. 

The Court: Is there anything to show that the Normandie Hotel 
was running the Stockton Hotel at Cape May? 

Mr. Jackson : AVe have a minute here which tends to show it. 

Mr. Prenttss : You have a minute there which shows that a com¬ 
mittee was appointed to make an investigation, but it does not show 
whether they were running it. or whether there was a prospective 
buving of it. or what it was. 


(After argument:) 

The c °rRT: The question would be whether he eould bind the 
Hotel Company in that way. The question eomes up at that point 
Mr. Jackson : Exactly. 

T he Cocrt: T think T will let the testimony come in subject to ob- 

.lection. T will not pass on it yet. Let us see what he has to 
sav 
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Mr. Prentiss: Your Honor will rule out, of course, any 
evidence as to representations on Cake’s part as to his agency? 
The Court: I say, I will hear the story, and see what it is. I do 
not know whether he is going to make any such statement or not. 
Let us sec what the transaction was as far as the witness discloses it. 
The witness thereupon testified:— 


lie said he would give us a note Horace M. Cake maker for $2000 
at two months, endorsed by P. IT. S. Cake and Horace M. Cake, agent 
of the Normandie Hotel Company. Tie gave such a note. We re¬ 
quired as is our custom authority for making the loan to the Nor¬ 
mandie Hotel Company. Tie did not produce any authority at that 
time. Later he did. He furnished authority under the seal of the 
company. 

Q. One moment. Look at that paper (handing a paper to wit¬ 
ness) and see if that is the authority you refer to. A. That is the 
authority he furnished us with. 


Mr. Prentiss: Let me see it. 

(The paper referred to was handed to Mr. Prentiss.) 

Mr. Prentiss: You are offering this? 

Mr. Jackson: Yes. 

Mr. Prentiss: This comes hack to the same proposition. Here is 
tlie Secretary and Treasurer without nnv authority endeavoring 
to- 


Mr. Jackson: How. without any authority? 

Mr. Prentiss (continuing): Endeavoring to evidence the author¬ 
ity of tiie Company to make an endorsement for an accommodation. 

Mr. Jackson: There is nothing said about it l>eing an accommo¬ 
dation. 

Mr. Pren tiss: The witness said Cake wanted the loan, and offered 

the endorsement of the Company. 

Mr. Jackson: No, you are mistaken. Tie said the Normandie 

Hotel wanted the loan, or wanted the credit. 

22 Mr. Prentiss: Unless that is supported by the authority of 

the board of directors, it is absolutely void. 

I he Court: This purports to he under the seal of the corporation 

(reading the paper above referred to). \ think that is true, Mr. 

Prentiss. Tt would have to be shown to he under the authority of the 

board in some wav. 

« 

(After further argument:) 

The Court: T understood him to say that Cake came to him to 
make the loan. 

Mr. Prentiss: Let the stenographer read that. 

The Court : Ask him. 


Bv Mr. Jackson: 

% 

Q. What did Cake tell you he wanted this loan for. or for whom 
he wanted it? A. To go to the credit of the Normandie Hotel Com¬ 
pany. They had an account on the ledger. 

The Court: What was he going to do with the monev. do you 

• C/ 
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know? W hat did you understand he was going to do with the 
money? 

The Witness: We could not understand it in any other way ex¬ 
cept that it was tor the benefit of the La Normandie Hotel Com¬ 
pany. 

The Court: W here w r as the La Normandie Hotel Company? 

llie W itness: It was situated in Washington, D. C. 

The Court: What was it he said when he first came there to 
make the loan? 

Ihe Witness: He said he wanted to make a loan of $2,000, and 
offered the note of himself as maker, P. H. S. Cake endorser, and 
Horace M. Cake, agent, La Normandie Hotel Company. 

The Court: That would only be for Cake. He w’as the maker of 
the note, and he offered to have the Company as endorser on that 
note, or at least Cake as agent for the Company, as endorser. 

By Mr. Jackson : 

Q. Did he tell you who he wanted this money for? 

Mr. Prentiss: The witness has answered that. 

^ he ^ itness: \\ ell, 1 do not recall. Of course w r e did not 

understand it in any other way except that it was for the 

benefit of the Hotel Company. We made it that way, and accepted 
the authority that way. 

By Mr. Jackson : 

Q. W as that why you insisted upon this authority from the Hotel 
Company? A. Yes, sir. 

Ihe Court: How t w T as that account opened when you did give 
credit for it? 6 

Ihe W itness: Horace M. Cake, agent La Normandie Hotel Com¬ 
pany. 

By Mr. Jackson : 

t/. And they got the credit for it, did they—the La Normandie 
Hotel Company? A. Yes, sir. 

The Court: No; Cake got the credit as agent for the La Norman¬ 
die Hotel Company. 

Mr. Jackson: If the Court please, that is the question for your 
I fonor to determine—whether he did get the credit. 

(After argument:) 

-Mr. Jackson: Perhaps he might be liable, if your Honor please, 
personally liable, but if he executed this note for the benefit of the 
( ompany, and stated that- 

to find out RT: That W0uld 1)6 another lhi "K- That is what I wanted 

Mr. Jackson : And stated that he was getting the discount for the 
Company, and that the money was to be used bv the Company _ 

* he Court: But he has not stated that. 

Mr. Jackson : He said he was getting it for the benefit of the Com- 
pany. 
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The Court: No; he has not said that. 

Mr. Jackson : lie said lie wanted it for the Company. 

-■i Ihe Court: No; 1 do not understand the witness to say 

that, lie understood it was to l>e for the Company, but he 
did not say Cake told him that. 

Mr. J ackson : 1 understood lie did. 

The Court: Did you say that? 

The Witness: Yes, sir; 1 thought 1 had said that. 

1 he Court: \\ hat did lie say? Say it over again. 

The Witness: lie told me he wanted to make this loan, and that 
it was to go to the credit of the Normandie Hotel Company, that had 
an account there, a running account; and he wanted that to go to 
the account ot the La Normandie Hotel Company. 

Mr. Prentiss: Horace M. Cake, agent of the La Normandie 
Hotel Company. 

The Witness: Yes. 

Mr. Prentiss: Lxactly. 1 hat is what you said before. 

The Court: You do not know what he checked it out. for and 
used it for, do vou? 

/ c. 

The Witness: No, sir; 1 couldn’t say. The checks were all 
signed “Horace M. Cake, agent, La Normandie Hotel Company.** 

The Court: Y cs; they would come out of the account in that 
way, but you do not know whether it was for his personal use or 
what it was for? \\ as he running the Stockton Hotel down there 
then? 

'Phe Witness: 1 think he was. 

The Court: Hut you do not know whether it was the La Nor¬ 
mandie Hotel Company that was there operating it or not? 

The Witness: No, sir. 

Mr. Jackson: We propose, it the Court please, to follow this up 
by showing that this original note was renewed from time to time. 

The Court: (Jo on. 

Mr. Jackson: In exactly the same way. Has your Honor passed 
on the admission of this certificate? 


The Court: I have not fully. You may go on and take this 
other proof, though, if you want to. 

-5 The witness thereupon testified: 

At maturity that note was renewed for thirty days for 
$L>00 with same maker and the same endorsers. $500 was paid on 
it. Then it was renewed again for the same amount with the same 
maker and the same endorsers. Then it was renewed again for 
two months with the same maker and the same endorsers. Then it 
was renewed again for three months for the same amount with the 
same maker and endorsers. That brings it up to January 30, 1908. 
It was then renewed for three months with the same maker and the 
same endorsers. Then it was renewed on April 30th for three 
months longer for the same amount. $1500. with P. H. S. Cake 
maker and Horace M. Cake endorser, and Horace M. Cake, agent 
La Normandie Hotel Company endorser. It was renewed again 
July 30. 1908. for one month for the same amount, Horace M. Cake 
maker, Horace M. Cake, agent La Normandie Hotel Company, and 
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P. H. S. Cake personal endorser. That came down to July 30, 1908. 
Then he tendered a renewal August 27, 1908, for $1500, H. M. Cake 
maker and 1\ II. S. Cake endorser and Horace M. Cake, agent La 
Normandie Hotel Company. We had previously told him we wanted 
the note paid and declined to renew it. As far as we were concerned 
it was closed out and the matter was referred to our main office at 
Camden. The Cape May City branch had nothing more to do with 
the transaction. 

The account continued with respect to this matter in the name of 
Horace M. Cake, agent La Normandie Hotel Company. He drew 
checks in that way against this account. The renewals were credited 
in the same way every time, and the money was credited to Horace 
M. Cake, agent. La Normandie Hotel Co. ft was all done in that 
wav. 

Next the plaintiff to maintain the issues on its part joined gave in 
evidence the testimony of Clarence H. Polhemus as follows: 


In 1908 and 1909 I lived in Mount Holly, New Jersey. 1 am 
treasurer of the Security Trust Company, Camden, New jersey. 1 
have been treasurer about ten years. As treasurer I handle 
20 all the loans that are made by the institution. They are 
passed up to me for my supervision and approval. Some of 
them are referred to the board of directors. I remember when this 
( ake matter to which Mr. Thompson has testified came over from 
the Cape May branch. That note of $1500 which became due Au¬ 
gust 31, 1908, was renewed by us by accepting two notes of $750 
each, dated August 31, 1908. One of them was payable January 15. 
1909, and the other February 15, 1909, and they were divided at the 
request of Mr. Horace M. Cake, as he stated lie thought he could 
handle the notes better having them in two notes, that way. that he 
could pay on. We did not open an account. They simply paid by 
check for the interest on the notes and of course we surrendered the 
overdue notes and accepted the two notes of $7*>0. They were all 
endorsed in the same way. The note of $750, dated August 31. 

1908, maturing January 15. 1909, was renewed in full on Jan¬ 
uary lo for two months. On March 1 < the note was again renewed 
by two notes, one of $100 for one month, and one of $650 for three 
months. On April 10 the $100 note was then renewed for $50 for 
one month and was paid. The note of $650 due on June 15 was 
renewed in full for two months making it mature on August 15. 

1909, and that is one of the notes in suit. The note of $750, due 
February 15, was renewed by two notes, one for $150 due on March 
8 which was paid, and one for $600 due on April 15, 1909. That 
note was renewed on April 15 for $550 for three months, and then 
on July 19, 1909, it was again renewed for $550 for one month. It 
was protested for non-payment and is one of the notes in suit. Had 
no occasion whatever to open any account at Camden, because these 
were renewals of the transaction that had begun at Cape May. Those 
notes were duly protested and I presume notices were mailed to H. M. 
Cake, agent La Normandie Hotel Company, Ocean City, New Jersey. 
The letters containing those notices were not returned to our bank 

3—2304a 
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Mr. Prentiss: This is all under my general objection. 

27 r riie witness further testified: 

During the period of which i speak Horace M. Cake was manag¬ 
ing a hotel at Ocean City, New Jersey. I think he was there during 
die period when we had these transactions with relation to the re¬ 
newals with him. I know he was some of the time because we had 
correspondence with him there and we had checks on the Ocean 
City bank from him. We would get replies to letters written him 
there. Some of the correspondence was with W ashington and some 
with Ocean City. It depends on the season of the year. In July 
and August 1900 I think he was in Ocean City, managing a hotel 
there. In the winter time he would come to W ashington. In the 
winter time our corresj>ondence would be addressed to him at Wash¬ 
ington and we would get replies from Washington. Ilis correspond¬ 
ence with us was on the paper of the La Normandie Hotel Company, 
and his checks for payment of the interest were on the Wash¬ 
ington— 

Mr. Prentiss: Wait a moment. If you are going to refer to 
any checks you had better produce the checks themselves. 

The witness further testified: 

I have no checks now. The checks were sent to the bank on 
which thev were drawn for payment. 

Mr. Jackson : W e have endeavored to get those canceled checks 
by subpoena, and have been unable to serve II. M. Cake, and it 
seems to me we are entitled to give evidence as to the contents of 
those checks. 

Mr. Williams : Also the order which was issued bv the Court, 
and served on the defendant company. 

Mr. Prentiss: Have you got that? 

Mr. W illiams: It is in the record; and the return was by affidavit 
that it did not have the checks. The passbook in the name of H. M. 
Cake, agent La Normandie Hotel Company, was called for, and the 
returned canceled checks. 

The Court: Do you think it is important? 

2K Mr. Prentiss : \\ hat you asked for were the checks drawn 

by Horace M. Cake, agent, and we filed an answer that the 
Normandie Hotel Company did not have any. and had no control 
over anv such checks. 

(After argument:) 

1 he Coi rt : 1 do not think it is material anyway. There was no 
account at the central office of this Trust Company, and these checks 
that were sent in payment of the interest would not throw any light 
on this transaction at all. I think it is irrelevant, and I sustain The 
objection to it. 

The witness further testified: 

When these renewals were made sometimes Mr. Cake would come 
into the office and sometimes it was done by correspondence. I fre¬ 
quently saw him. Usually in the summer’ when he was in charge 
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of the hotel at Ocean City. Ocean City is about an hour and a half 
ride bv train from Camden. 

Next the plaintiff to maintain the issues on its part joined, re¬ 
called Henry C. Thompson, who testified as follows: 

From the time the $2000 discount was made and up to the time 
the branch hank referred the matter to the main office, Mr. Cakes 
residence we believed was Ocean City part of the time. I believe 
he was at Ocean City in the summers of 1007, 1008 and 1900. He 
told me lie had bought a property there, a hotel by the name of the 
Cumberland Hotel, and he was remodelling it and fixing it up. I 
Mieve afterwards it took the name of the Normandie Hotel by the 
Sea. or some such name as that. I believe T had correspondence 
with him from Ocean City. T received a letter from him about 
April 28. 1008. mailed from Ocean City. 

Witness thereupon produced letter referred to which reads as 
follows: 


Hotel Cumberland. 

]>. if. S. Cake. Owner and Proprietor. Edward K. Cake, Manager. 

Ocean City. N. J., April 27th, ’08. 

Mr. TI. C. Thompson, Manager Security Trust Co., Cape May, N. J. 

Dear Sir: Enclosed please find note in renewal of one ma- 
29 turing the 80th inst. for $1500. which I hope you will place 
to mv credit and charge the one due the 80th to my a/c. 

Verv respeotfullv vours, 

HORACE M. CAKE. 

A (jt. La Normandie Hotel Co. 

80 Mr. Jackson: We offer this letter in evidence, as bearing 

on the question of the testimony we are going to offer as tend¬ 
ing to establish his residence there during the summer months of 
these years. 

The Court: Very well. . 

Mr. Jackson: And also for the purpose of showing his relations 

with this entire transaction. Is there any objection? 

^f r Prentiss: The objection is that it is immaterial and irrele- 
vant, but the Court is allowing all this to go in for the present. 

The Court: T think you may read it. 

The witness further testified: 

This letter relates to the renewals T have already testified to. 

T received another letter and also the cheek referred to therein 
which he had sent for interest on the note. T marked it here in my 
own handwriting that T returned the check on the ninth month, first 
daw to Mr. Cake. T answered the letter and returned the check to 

him. 

Witness thereupon produced the following letter : 
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Normandie on the Sea. 


P. IT. Cake, Owner and Proprietor. 
(Also Hotel Normandie, Washington, D. C.) 


Ocean City, N. J., Aug. 27, 1908. 
Mr. \\ . C. Thompson. Manager Security Trust Co., Caj>e May. N. .1. 


Dear Sir: 1 am enclosing a new note for $1500. and check for 
interest $30. which I hope you will accept as we are not able at this 
time to do better. 

We had arranged as far as human foresight could foresee, to pay 
at least half of thi> note, hut owing to conditions beyond our con¬ 
trol our business has dropped this week, which bids fair to 1* the 
l>est of the season, flat. 


It makes a difference of about $.’1000 to us and prevents our doing 
what we hoped and expected to. 

We will l>o into business when this note comes due in Washington 
and can take care of it. 

Verv trulv vours. 

t t • 


In pencil: 
C’K ret. 
9/1 T. 


HORACE M. CAKE. 

Agt. La Normandie Hotel Co. 


31 Mr. Jackson : We offer this letter in evidence. 

Mr. Prentiss: What is that for? 

Mr. Jackson : For the same purpose for which we offered the 
other letter. 

Mr. Prentiss: I make the same objection. 

The Court: You may read it. 

The witness further testified: 


T received another letter in relation to the same note.—producing 
the following letter: 


Normandie on the Sea. 

P. TT. Cake. Owner and Proprietor. 

(Also Hotel Normandie. Washington. P. C.) 

Ocean City. N. J., Aug. 2 ftth, 1908. 

Mr. II. C. Thompson. Manager Security Trust Co.. Cape May, N. J. 

Dear Sir: 1 am enclosing note to take the place of one men¬ 
tioned in note of 27th inst. with apologies for error. 

Trusting you will be able to arrange this. T am. 

Very respectfully. 

HORACE M. CAKE. 

Agt. La Normandie Hotel Co. 
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32 Mr. Jackson : \\ e offer that in evidence for the same pur¬ 
pose. 

Mr. Prentiss: These ought really to have been withheld until a 
more substantial showing here of agency or authority. 

The witness further testified: 

I received another letter: from Horace M. Cake, dated Washington. 
I>. (\. Xov. : 1 , 1007. And produced a letter written by Horace M. 
Cuke on a letterhead of the Normandie Hotel, Washington, 1). C.. 
to the manager of the plaintiff, dated November 2. 1007. transmit¬ 
ting the renewal note which took the place of the note which fell 
due Oct. 27, 1007. 

33 Mr. Jackson : We otter that letter in evidence for the same 
purpose. 

The Court: Have you not gotten enough of those? 

Mr. Jackson : This is from Washington. They all have a differ¬ 
ent heading, if your Honor please. 

Mr. Prentiss: I object to it, as being immaterial, irrelevant, and 
incompetent. 

The Court : You have already proved that these notes are renewals 
of that first note. 1 do not see the propriety of spending any more 
time on these letters. 

Mr. Jackson: 1 believe that is the end of them, your Honor. We 
have no more. 

The witness identified the signature to each of the foregoing letters 
and said letters were read to the jury. 

The Court: I think, Mr. Prentiss, I shall have to admit this paper 
as prima facie evidence of the authority of that corporation. 

Mr. Prentiss: 1 cannot see upon what ground. 

The Court: On the ground that it purports to be signed by the 
Secretarv under the seal of the corporation. 

Mr. 1 > rentiss : The Secretary has no authority to put the seal on 
such a paper. 

The Court: He may not have any authority at all. The corpora¬ 
tion having authority to do business in New Jersey, taking a paper 
of *hat kind there under seal, T think that the bank have a right to 
rely upon it as prima facie evidence. I think for that reason T will 
have to admit it. 

Mr. Prentiss: Your Honor will allow me an exception. 

The Court: Yes. 

Counsel for plaintiff thereupon read to the jury the pa|>er in ques¬ 
tion. as follows:— 

Washington, D. C., June 2 nd, 1907. 

The Normandie Hotel Co. authorizes its endorsement on note dated 
May 31st 1907, drawn by Horace M. Cake for $2000. (Two Thou¬ 
sand Dollars.) 

(Signed) P. H. S. CAKE. 

Secretary & Treasurer. 

| La Normandie Hotel Company Corporate Seal. Washing¬ 
ton, D. C.] 
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The plaintiff thereupon offered the following extract from the 
minutes of a special meeting of the stockholders of the defendant 
company, held on March 21, 1906:— 

Resolved, That Section I of Article \ II of the By-Laws of this 
company he amended so its to read as follows: 

Skc. 1. All moneys of the company shall he deposited in some 
hank to he selected by the President of Vice-President, ami 
•> 1 shall he subject, to check signed by either the Vice-President 
or the Treasurer as agent for La Normandie Company. All 
checks, drafts, or notes shall be indorsed in the name of the company 
by either the \ ice-President or Treasurer in the same manner. 


The witness further testified— 

I lone not any of the checks signed by Horace M. Cake as agent. 
I got other deposits from him. They came from Cape May and 
from Washington. lie would send those de|H>sits by mail and some 
probably by messenger. Everything went to the same account. 

The Court: And that account, I understand you to say, was in 
the name of Horace M. Cake, agent La Normandie Hotel Companv? 

The Witness: Yes, sir. 

The witness further testified— 

That account in the name of Horace M. Cake, agent La Normandie 
Hotel Company, was opened June 24, 1897. 

The Court : Was the account opened at that time first, or had he 
an account before that. Mr. Thompson? 

I he V it ness: That is when it first started. 

The Court: It first started in 1897, when this discount was made? 
r , * l ,c . " itxess: No, sir: the discount was made a long while after. 
The discount was made in 1907. 


The Court: Oh, ves. 

Mr. Jackson: The account was opened in 1897. 
The Court: Ten years before that. 

Uie witness further testified_ 


I have here the individual ledger showing the account Tt shows 
the original credit of the loan in June, 1907. Tt shows the original 
(•redit of the loan on June 7. 1907, $2000. The account was finallv 
balanced December 7. 1908. The balance is still there. $5.20. This 
edger takes up the account from the time the note was put in. T 

have not here the old ledger showing the account from the time it 
was opened. 


. >» ) 


( ross-examination by Mr. Prentiss: 

<1 oil understood. Mr. Thompson, that, this was an aooommoda- 
note when you first diseounted it? A. He never told me it was 
an accommodation note. 

Q. 5 on understood that the note was drawn and endorsed merely 
for the purpose of discounting? A. Sure: it was a discounted note * 

Q. A on understand what I mean. You knew there was not anv 
consideration passing between any of the parties? A. T do not know 
anything about that. He offered the note and entered the security 

Q. T beg your pardon. A. I say. he offered us the note with cer¬ 
tain security. 
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nmuirlTf "^r certa j n dailies on it; but you understood it was a note 
epa ed for discount, did you not? That is, that it was not a note 
mat had been taken m due course of business? A. Yes- just the 
same as any other note. ’ J 

, V, KSON ’ : If [ he G,urt i'lease. let the witness state facts. “Due 
course ot business has an important legal significance, and I think 

related to"/h"r"T lf *° “ kin * ,his witness the facts that 
i elated to the discounting of that note. 

. ln ‘ V |f' Pren T 1 ^? ; 1 want to establish the proposition that this was 
«ui^ accommodation paper. 

r J* le ^ 1 < ? URT: 1 think lie can answer the question. 

lion at | ,TN I E 1 : V'n an under> . tand there was any accommoda- 
lit Ml T am satisfied that word was never used in the conversa¬ 
tion. about it being an accommodation. 

By Mr. Prentiss: 

Q. Mr. Horace Cake wanted you to discount a note for $2 000 
and he said he would give you his note with endorsements on it? A.’ 

M Q. Did he have the note with him? A. No, sir; I think 

V • 

H' r ,Ie,,r °ught the note in afterwards? A. Afterwards 

Horace M rX a preU , y S ° <,d iU ‘ eo ' ,nt d «>wn tliere, that account of 
Itoiace M. Cake, agent, was it not? A. There were times when it 

lin'Vl K I 1 '?'’ yeU,S lt , go t to '* q» ite >' small account, as you wil 
Imd by the balances on the ledger there. * 

Q. Aes; and you had discounted notes for Mr. Horace M Cake be 

"o , 1 " 1 Ji<l ~o’T"\v. t ||,", oi'Sn? «i iiIm 

. .. °f mimed him „ ... ..i „ 

^ 2jsr‘a , rsii? ? xscr tssa 

% rv- kz* 

<?. But that was afterwards? A. Afterwards? 

By Mr. Jackson : 

1 hat was before the discount was made? A Ym* « ^ u i * 

i»r„„ dtan. i h „-, ££{£ 
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Bv Mr. Prentiss: 


But you made the discount before the authority came, did you 
not? A. Oh, no; no indeed. 

The Court: What is the date of that? 

Mr. Williams: The date of the authority is the .second of June, 
and the discount is the 7th of June. 1907. The note is dated the 81st 
of May. 

The Witness: 'Hie authority was furnished on June 2nd, 1907, 
and the note was not credited until June 7th.—a difference of five 
days. 

By Mr. Prentiss: 

\\ hen you received this authority you made no further in¬ 
quiry. \ oil did not raise any question as to its legal effect, did you? 
A. We sent the note to our head office, and we were advised to put 
the note on. After we received the authority and it had been duly 
approved by our advisory board, as our custom is with notes of that 
size. we are advised by our main office. 

And next the plaintiff to maintain the issues on its part joined, re¬ 
called Joshua K. Bouton, who testified as follows: 

1 was President ot the plaintiff company at the time of this $2000 
discount. I remember the matter being sent up to me for approval. 
It was sent up along with others in general correspondence. I re¬ 
member going over it and talking about the thing at the time. 

Q- I>o you remember whether you inspected this authority at that 
time? A. Yes. 

Mr. Prentiss: I object to what may have happened in their office. 

Bv Mr. Jackson : 

% 

W* Or whether it was sent along with it? A. It was. We would 
not have discounted the note had it not been. 

dN Mr. Prentiss: I object to what they would or would not 

have done. What they said or did in their own office is not 
material or competent. 

The Court: Yes; that is not competent. 

Bv Mr. Jackson : 

« 

Q. In what form did this matter come to you? As a discount for 
whose benefit? A. The La Normandie Hotel Company. Horace M. 
Cake, agent of the La Normandie Hotel Company. 

Mr. Prentiss: I object. 

The Court: You have gone all over that before. 

By Mr. Jackson: 

Q. It was in that aspect of the situation that you passed upon this 
loan? A. We understood that we were giving the credit, of course, 
to a La Normandie Hotel Company, or we would not have let them 
have the money. 

Q. Did you know Horace M. Cake at that time? A. Yes. sir. 
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Q. Was he individually getting any discounts from you at that 
tinier 

Mr. Prentiss: That is immaterial. 

The Witness: No. 

Mr. Jackson : It might be material. 

The Court: The other officer said that the account down there 
was always kept m the name of Horace M. Cake, agent La Normandie 

Motel Company. and that it was opened ten vears before this dis¬ 
count. * 

The Witness: I never understood that Mr. Cake was getting it 
and I would not have let him have the money. He always told us 
that the La Normandie Hotel Company was perfectly good', and that 

the reason we loaned the money. 

Mr. Prentiss: How is that? 

The Witness: Horace M. Cake always said the La Nor¬ 
mandie Hotel Company was good. He had been in to see me 
many times He said he personally was not good, and had judg¬ 
ments against him in \\ ashmgton, as I understood it; hut he said the 

Normandie Hotel Company was perfectly good. He has always said 
that to me. • 

By Mr. Jackson: 

(L Did lie impart that information to you before you authorized 
tills discount of $2,000 A. T cannot remember the exact date. I 
think quite a while before that, and afterwards, at different time* 
when we took renewals we have talked it over, lots of times. 

Pl»e witness further testified— 

As far as I know and believe Horace M. Cake lived in Washington 

"' e 1,n,i 1 tlu , nk in 1907 an<1 1908 probably, I am not raw 

about 1908, he ran a hotel in Cape May City and' also a hotel in 
Ocean City I know that T happened to lx- stopping with him in 
aix Ma\ City at the Stockton Hotel and he asked me to ride over 
with him to the hotel in Ocean City in an automobile, and I wen! 
over with him That was in 1907 or 1908 in the summer, probable 
in August or duly He took me over m the machine and showed me 
a hotel in Ocean City. In 1908 he was either at Ocean City or in 
Cape May. In 1909 they were doing business I think at both' place- 
I nose two p aces are about sixty or seventy miles apart In the 
summer of 1909, July and August, he was in Ocean City. 1 have 
looked for correspondence with him at Ocean City, but I cannot find 
it. I am quite sure I had correspondence with him there. I think 
I saw him in relation to these particular notes. He wanted to have 
hem renewed and I declined to renew them. He said thev would 
have the money and promised to pay it. That was after the protest' 
He said the Normandie Hotel Company made money down here and 
would pay it. but I said I wanted the money, that we did not want to 
renew it any more. He told me it was all for the benefit of the La 
Normandie Hotel Company. 

40 Q V Y< £ ™y* her this note was due he told vou the Nor- 

told C ° mpany was goin * to P a . v it? A. He always 

4—2304a 
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Mr. Prentiss: This witness has Keen volunteering a lot of things 
here, and I do not have time to object: but I do object to testimony 
as to what Horace M. Cake told him. 

Mr. Jackson: We have shown that he was the vice-president and 
general manager of this Company during this period; that he made 
certain representations in that capacity, representations that he had 
a right to make, and on the faith of which tlie discount was made. 

The Court: I think you have gone into that far enough. 

Mr. J auksox : But if the Court please, this seems specially im¬ 
portant upon the proposition that even after these notes matured. a< 
vice-president and general manager of that company he promised 
on behalf of the Normandie Hotel Company to pay them. That 
might be an aspect of the case that might develop in the event it were' 
held that we only bad a right to sue on the common counts; and it 
is material also upon the question, as my associate suggests, of waiv¬ 
ing notice of dishonor. 

The Court: Nobody has said anything about notice of dis¬ 
honor— 

Bv Mr. Jackson: 

%/ 

Q. What did he say. Mr. Horton, about paying the notes after 
they matured? 

Mr. Prentiss: That is what my objection is to. 

The Court: 1 think I will let him answer, after the statement that 
counsel makes of what they expect to show by it. 

Mr. Prentiss: I note an exception. 

The witness further testified: 

That is a pretty hard question for me to answer; but when he did 
see me I continuously pressed for the payment of this money, and I 
surely did it after those notes came due. I think the last 
41 time 1 saw him probably was maybe a year ago. I don’t re- 
Call if that was Indore the suit was brought, but 1 talked to 
him often about it. He did not look very well. The date of the 
protest was August lf>, 1909. I think I saw him shortly after that. 

I cannot remember the exact date. And whenever 1 saw him I talked 
about this thing and he said that they would he in shape, that they 
were making money down in Washington at the Hotel Company and 
would pay it. 

Mr. Prentiss: 1 object. The Court is allowing him to go into 
this testimony with reference to notice of dishonor; but he is going 
into matters to which I objected, and I understood the Court sus¬ 
tained me. 

The Court: Is there any further matter vou want to ask him 
about ? 

The witness further testified— 

I cannot state accurately whether I saw Cake in relation to the 
notes between the time of protest and the time the suit was brought 
because I don’t remember the exact time, but I do remember him 
coming in and whenever he did come in I always talked about the 
same thing; and his answers were always the same, that they would 


i 
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make SOI no money out of the Normandie Hotel Company and would 
pay it. 

And next the plaintiff to maintain the issues on its part joined, 
recalled Philip H. S. Cake, who testified as follows: 

I am a brother of Horace M. Cake. He is in Washington. He 

is a very sick man. He was in Washington last Saturday. He never 

goes about. He has not been outside of the house probably in ten 

months. I remember the conversation with the deputy marshal. 1 

did not know who the gentleman was who wanted to see him. I told 

him 1 might aid him if he would tell me his business. 1 did not 

aid him in any way. There was no reason why I should. I did not 

know who he was. He did not tell me his business. My brother has 

not l>een out of the house for months. He is never in the hotel. He 

has not been in the hotel for years—probably seven or eight 

42 years and probably more. He has not been out of the city 

from last Saturday up to the present time. He is residing now 

at 1405 1 Street. That is an annex of the hotel. We do not consider 

the annex a part of the hotel. It is a square away. We only use it 

for entertainment purposes. The last time I saw the passbooks and 

books in the name of Horace M. Cake, agent La Normandie Hotel 

Company, issued by the branch of the plaintiff company at Cape 

Mav, thev were at Ocean Citv. New .Tersev. T think T saw them there 
• • «. # 

in 190S. [ cannot sav if thev were there in 1009. T was not there 

t • 

in 1900. That hotel there was managed by my brother Horace M. 
Cake in 1909. TTe was there during the summer period of that year. 
All 1 know about cheeks on the plaintiff company's branch at Cape 
May is that 1 presume they were among the checks T saw in Ocean 
City in 1908. T cannot say as to the canceled notes growing out of 
the transaction beginning with the $2000 note. T do not know 
where that note is or where anv of the renewals are. T l>elieve T en¬ 
dorsed that note and the subsequent notes that have l»een testified 
about here. I saw certain papers in Ocean City in 1908 which f 
presume were the notes, papers or documents referred to. T cannot 
say what liecame of them. T got the impression they were stored at 
Ocean City. T have no personal knowledge. T do not know where 
the notices of dishonor of the note* in suit are. T have not seen them. 

Q. Do you know anything about the lease or leases of the Stockton 
Hotel Company. Cape May, New Jersey, for the years 1909, 1907. 
and 1908. made by John F. Betts or the John F. Betts Brewing Com¬ 
pany. or anyone in the name of that Company, with H. M. Cake and 
by him assigned to the La Normandie Hotel Company? Do you 
know anything about those leases? 

Mr. Prenttss: Do not put the question that way. 

Bv Mr. Jackson: 

Q. Do you know where they are? 

48 Mr. Prentiss: Wait a minute. You are assuming that 

there were such leases. You have got to proceed in a little 
more orderly way. 

Mr. Jackson: I am willing to ask him that. 
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Bv Mr. Jackson: 

Q- > T °u know anything about those leases—whether or not 
such leases as J have described existed? A. The only one I know 
anything about is the one we have there. (Indicating.) 

Q. M hat is that lease? A. I cannot say. I did not look at it 
very closely. 

Mr. Jackson: May we inspect it. Mr. Prentiss? 

Mr. Prentiss: Yes. 

Mr. Williams: What is its date? 

Mr. Jackson: 1 he 4th (J May. 1900. Is that the only one vou 
have, Mr. Prentiss? 

Mr. Prentiss: Yes. 

Bv Mr. Jackson: 

%> 

Q- A on say that is the only lease you know anything about in 
relation to this business at Cape May or Ocean City? A. That is 

the only one I know anvthing about. 

_ _ * • “ 

Mr. Prentiss: You have had the witness produce it now. 

Mr. Jackson: Ho you want it offered in evidence? 

Mr. Prentiss: No. You called for it. 

Mr. Jackson : Wo have not proved it. You can make such use 
of it as vou see fit. 


Cross-examination by Mr. Prentiss: 

The defendant company, of which I am secretary-treasurer, has 
no interest in the lease which has been produced. The defendant 
company did not have any interest in the Stockton Hotel. It did 
not have any interest in that hotel after the period of that lease' 
expired. My brother Horace M. Cake ran the Stockton Hotel in 
his own right. I was the owner and proprietor of the Hotel Cum¬ 
berland, afterwards the Normandie hv the Sea. at Ocean City. New 
Jersey. 

-W Q- The minutes which have l>een produced and put in 

evidence declare the authority of the officers of the corpora¬ 
tion: and <o far n< T can find, there is no authority in that book for 
you. as sec ret ary-treasurer, to execute any such paper as was put 

in evidence here. A. "Well. my brother requested- 

Q. T was going to ask you to explain the circumstances, and by 
at ut ^ f, you executed or rigned that paper with the seal of 
the company on it. A. At the time my brother requested me to 
sign that paper and give it to him, and I was not aware at that time 
that T did not have tlie authority so to do. 


Mr. Jackson: One moment, if the Court please. We think that 
°ught to go out. as to what his brother said. Tt is not responsive. 

The Court: T do not know how that could affect the plaintiff 
here in any wav. 

Mr. Jackson: Tt is not proper cross-examination, either. That 
is a part of Mr. Prentisss case, if it has any relevancy at all. Our 
examination of this witness was necessarily very limited. He is a 
hostile witness. 
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(After argument:) 

The Court: Very well. Let it go out, then 
The witness further testified: 


My brother has not even been in the Normandie Motel proper in 
the door, here, for a number of years. 


Whereupon the plaintiff rested, and thereupon the defendant 
moved the court to instruct the jury to return a verdict for the 
defendant, which motion wu.* overruled. 


And next, to maintain the issues on its part joined, the defendant 
gave m evidence the testimony of Philip If. S. Cake as follows: 

During the years 1908. 1907. 1908 and 1909, the bank account 
of (he defendant in this case, of which I am secretary-treas- 
4.) urer. was kept at the American National Bank in this city. 

1 he company did not have any account elsewhere. The 
company did not have any interest in*the account at the branch 
<> hce of the Security Trust Company at Cape May, stvled Horace 

ai oi u ge 5 nt * jil XonMan<1, ° Company. I know’that Horace 

* • , a ' ce . a< * an Recount tliere at Cape May which lie used in con¬ 
nection with running the summer hotel. None of the moneys of 
the company, defendant here, of which I am treasurer, were ever 
deposited in that account. T know the defendant company never 
received any of the proceeds of the discount. I know what became 
of the money. It went towards starting the summer hotel business. 
It was money which was procured to start the business. The cor¬ 
poration defendant had no interest in those businesses. Mv brother 
"F v . ei 7 ar ‘xious for me to give him the paper which has been 
ottered in evidence, signed hv me as secretary-treasurer, and I did 
so. I did not know then that I had not authority to give it. The 
matter was not brought to the attention of the hoard of directors of 
the company m any way. The board of directors did not authorize 
me to do it. The board of directors of the company never au¬ 
thorized any renewals or curtails or endorsements of those notes 
I lie stockholders of the defendant company are Francis T. Homer! 
John ( - Daves. James McEvov, Jr., Horace M. Cake and P. H. S. 
take. Mr Francis T. Homer represents 99 shares, Mr. James Mc- 
Kvoy one. Mr. John C. Daves one. Horace M. Cake one, and P H S 
Cake one. The Baltimore gentlemen hold pretty near all the stock 
Refreshing mv recollection by the minute book, I find that Mr' 
Daves ho ds 95 shares and Mr. McEvoy two. T have been the man¬ 
ager of the defendant company since 1906. Horace M. Cake has 
not been inside the hotel in nine years. He has not been in the 
uooi of the hotel. During that time T have been manager. I nian- 

age the business. T am secretary and treasurer, hut T have been 
managing the business. 

46 Mr. Prentiss: T offer the bv-lavs of this Company for the 

purpose of showing that there w’as no authority to endorse 
these notes or to execute that supposed authority to endorse 
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Mr. Williams: Together with the amendments, some at page 22 
and some at page 26. 

Mr. Prentiss: I think that is the same thing. 

Mr. W illiams: It looks like the same amendment: hut there 
are other amendments. 

Mr. Prentiss: All the amendments—whatever you find. The 
point l>eing that there is an absence of any authority; and then, 
also, to show that the Board of Directors at any meeting or by any 
action never sanctioned or ratified the execution of that supposed 
authority. 

The Court: You mean that the minute hook shows no express 
authority to do it—no express authority in any of the officers to do 
that thing? 

Mr. Prentiss: Yes. sir. I have already examined the witness as 
to the point that the board of directors never authorized it. 

The Court: Yes. 

Mr. Williams: T call the attention of the Court to the apparent 
incompleteness of this record, because there is nothing between the 
annual meeting of 190S. which should be and was held in March, 
and the annual meeting of 1910. 

The Court: Yen* well. 

Mr. Williams: There must have been some minutes that were 
not written up. 

By Mr. Prentiss: 

Q. Were there any minutes that were not written up of any meet¬ 
ings? A. T thought all were written up. We have held a meeting 
every voar There has alwavs been an annual meeting. 

1" Mr. Prentiss: You say there is a hiatus between what 

dates? 

Mr. Williams: Pages 39 and 40—3K. 39 and 40. If 1 am 
wrong. I will correct myself if I discover my error. 

The Witness: You know there were some papers there that 
were taken out and they may possibly be these. T put them in my 
pocket lust as they were. They may have been the minutes which 
possibly were not written up. 

(After argument:) 

The Court: You can point that out. if you want to. in argument. 

Mr. Williams: That is all. I wanted to call counsel’s attention 
to it. 

The Court: There is no objection. T suppose, to the offer Mr. 
Prentiss has made. 

Mr. Williams: No: except as to the force of it. I have no objec¬ 
tion to the document, but T do not admit that it has that effect. 

Cross-examination by Mr. Jackson: 

The Normandie Hotel Company had no account other than at a 
bank in Washington. T have kept the Normandie Hotel account 
here and had charge of it for the past at least nine years. I signed 
checks and had charge of the bank account. T signed checks as 
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secretary and treasurer. I cannot exactly say how long I have been 
secretary-treasurer. 1 would refer you to the minutes. The bank 
account is in the form of La Normandie Motel Company, P. H. S. 
Cake secretary and treasurer. There is only one bank account in 
Washington. 1 cannot say how far back that goes. 1 have at¬ 
tended to the banking business a good many years, I would say 
eight or nine years. The vice-president did not also draw on this 
account. Mis checks would not be honored. 1 have to sign all 
checks here. He never drew on the account. I was not in Cape May 
when this note of $2000 was discounted. At that time I knew noth¬ 
ing of what happened. 1 presume Horace M. Cake went there and 
got that discount. I have no ]>ersonal knowledge. I know 
4<S that the money was placed to the credit of the account at 
Cape May, that is, as Horace M. Cake, agent for the La 
Normandie Hotel Company. I know something about the disburse¬ 
ments. I did not make disbursements myself. I happened to be at 
the seashore and my brother was consulting me and I incidentally 
looked over his checkbook and check stubs. I was not at the sea¬ 
shore in any capacity, only personal. That was in 1907, rather 
early in the season, possibly sometime between the 15th and 20th 
of July. I did not see him draw any checks against that account. 
T saw the check stubs. I saw the bank account and the balance he 
had in bank then. 1 merely looked at it at the time. I have not 
any of those things now. I said T thought I was authorized to ex¬ 
ecute that authority. As far as I am personally concerned I executed 
it in the utmost good faith. I thought I had authority. 1 said that 
at that time I was the active manager of the affairs here. I was. I 
was the only one in active management. F. T. Homer, the presi¬ 
dent. lives in Baltimore. He is a lawyer there. He comes to Wash¬ 
ington I suppose on an average of two or three or four times a 
month possibly. He comes up to the hotel and looks over (he ac¬ 
counts. He also gets a detailed statement of the business which is 
mailed to him every day, and he also gets a monthly statement of 
the business which is mailed at the end of each month. I was the 
active man and made these reports to him. 1 only made them to 
Mr. Homer. Any matter of importance relating to the business of 
the Normandie Hotel Company I report to him. My brother was 
very anxious to get money to open the Stockton at Cape May and 
asked me to give him this paper. I did not really stop to give it a 
thought. After T had given him the paper T did think that I ought 
to have referred it to Mr. Homer, but it was too late then, the paper 
had gone. I did not refer it to Mr. Homer. It was too late to recall 
the paper. T did think afterwards that T ought not to have given 
the paper, but it was too late. I did not at the time consider it of 
sufficient importance to report it to the president. T did not 
49 report it to the board of directors. T did not report it to the 
attorney for the company. Mr. Prentiss was the attorney for 
the company at that time. T did not report it to anybody. T was 
managing the affairs of the defendant company T supposed by the 
authority of the company. Mr. Homer is the one who arranges all 
that and the nun I looked to. 
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^ u t y°ur minutes disclose that you were not the manager. 
\Miat business did you have to discharge or to attempt to discharge 
the duties of the manager during that period? A. I presume noth¬ 
ing further than the necessities of the situation. That is all I 
was the only active one there. I am the active manager now. and 
have been for a good many vears. 

My l.rother was in active business in I HOT .-mil I lilts. | don't 
know about 1000. He may have been there in 1900, hut I cannot 
jmt remember now. I cannot remember that that hotel was lieine 
run 111 1000 lie was not there in 1010. Me may possibly have 
been in 1000. but after that he was not. | knew very little about 
the notes represented by this original tf-JOOO transaction being re¬ 
newed front time to time. In fact. I did not know anything about 
tnem. I did not attend to them or have anything to do with them. 

(J. I hey were presented to y.m for .. signature? A Yes- that 

is my signature on there. 

k,w " " l,i " '<,«<'■- for? A. I must have at the time. 
V ll ! 1 " ' vas "'!<■ "Oh respect to all these renewals, was it 

not. A It is. my signatures are on there. I do not rememlier 
the spet-ihe eases, but d my signatures are there it certainly is lr ,ie 

V- ,s r,lc >'P*pe<'t to th.-se notes which are the subject of 
suit ion have already said that your signature was on those notes 
A. If my signature is on there I certainly knew about them 

• >b Redirect examination by Mr. Prkxtiss: 

<l "’ lu “ n 1 ,llt ‘ se ''"tes were presented I.. you for signature you 
were either the maker or the first endorser, or to be the maker or 
the first endorser, were you not? A. Well. now. about the time the 

notes were presented for my signature I ci.. remember about the 

specific tunes. I know one thing. If my signature is on them they 

member " 0 " 10 ' .. ,h ° i " K “ l " 1i "" ' '''‘ "'"stances I cannot re- 

Q The point is. when they were sent to you they did not have 
this endorsement on the back. “Horace M. Cake. Win " \ | 

not remember. ^ ‘ 

The witness further testified._ 

The Normandie Hotel at Ocean City was run by „.e for one year 
I he following year it was run as a company, the hotel was' rim 
one year before it was improved. Then it was run one year by me 
.md then it was run one year as a company. I cannot remember 
" ha. year started. I think it was 1907 the company which rim 
that hotel one \eai was the Normandie Hotel Company of New 

.let-soy. a corporation organized in New Jersey to run that business ,,t 
that hotel at Ocean City. 

The Co, rt: One question. Mr. Cake, what do you know about 
Ills Normandie Hotel Company incorporated here getting authority 
to do business m New Jersey, if anything? 

A. Well, that was—1 do not remember anything about it I wa< 

not active in the early part of the business, and I do not remember 
anything about, that at all. umemnei 
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Recross-examination by Mr. Jackson: 

The Normandie Hotel Company defendant did not that 1 can re- 
member luu c <i meeting ut Oceciu City or Cupc Mfiv. [ do not recall 
when the officers were authorized to" file a certificate with the Sec¬ 
retary of State. I do not remember what year that was. I was not 
very active in the business in 1899. 1 do not know anything about 

the organization of the Normandie Hotel Company of New 
ol Jersey. I do not know how they organized a corporation in 
New Jersey. I understood it was a company. I could give 
you the names of the officers. A gentleman by die name of Mr. 
Burgess and Mr. Bishop and my brother organized that companv in 
New Jersey. The name of that company was the Normandie Hotel 
Company. It was organized under the laws of the State of New 
Jersey. I think possibly it was in 1908. I do not know if it was 
1909. I think it was 1908. It was not 1910. 

Q. A ou say whenever these notes were presented to you for re¬ 
newal, that you put your name on the back of them? A. I must 
have done it; yes. sir. 

Q. It ha* been testified to here by Mr. Thompson and by Mr. 
Borton that one note that reached them was a $750. note, \lated 
September 18th, 1908, made by Horace M. Cake, and endorsed by 
Horace M. Cake, agent. La Normandie Hotel Company, and P. H. S. 
Cake. State whether or not that is correct. A. Well, all I can say 
is that I do not remember anything about the notes except that if mv 
signature is on there I endorsed them. That is all. 

Q. W hen they came to you for vour endorsement vou put it on? 
A. I put it on. * r 

Q. And that was true whether your endorsement was to be put on 
first or whether other endorsements appeared there before? A. I 
know nothing about it, except to put my name on it. 

Q. Without looking specifically to see whether there were previous 
endorsements? A. Yes. Tf I- did look, I don’t know when they 
were renewed. 

I he Court: One of the notes is signed by you as maker—one of 
the notes in suit? 

A. Yes, sir. 

The Court : And the other as endorser. 

52 By Mr. Jackson: 

Q. You do not remember that, do you—making one of these 

notes? A. No, sir; I don't remember, except I just put my name 

where it was necessary. 

€/ 

Q. You just did anything your brother told you? Is that the 
idea? A. I am afraid so; yes, sir. 

Q. You were the secretary-treasurer of this company in 1896— 
August, 1896? A. I guess T was, sir. 1 don’t remember exactly 
what time. 

Q. A ou said awhile ago that you knew nothing about any meet¬ 
ings that were held of the Normandie Hotel Company, by the Nor¬ 
mandie Hotel Company of Washington, D. C., in Cape May, did 
you not? A. I said I didn’t remember. 

5—2304a 
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Q. Well, hero is what purports to ho a copy of the minutes from 
this minute-book which you have produced here in response to 
notice, dated Cape May. New Jersey, August *21. 1896, and signed 
by Philip II. S. Cake. Secretary, and Horace M. Cake, Chairman. 
I wish you would look at that and state whether those minutes were 
actually prepared by you. (Handing book to witness.) A. Yes, 
sir; they were. 

Q. That is your signature? A. That is my signature. 

Q. And that is your brother’s signature? A. Yes. 

Q. And that means that the minutes are correct? A. That is 


my signature; yes, sir. 

Q. So it means that a meeting of the board of directors of the 
Normandie Hotel Company was held at the Stockton Hotel in Cape 
May, New Jersey, August 21, 1896. at 9 p. m., and that certain pro¬ 
ceedings were had. does it not? A. Anything in there must be cor¬ 
rect. I do not remember. 

53 Q. Do you remember this report of- 


Mr. Prentiss: I object. That is the thing that your Honor has 
ruled out two or three times. 

Mr. Williams: He was put on a committee there. We are cross- 
examining him. lie is put on a committee there, and he says he 
knows nothing about it. 

The Court: Go on. 

The A\ it ness : 1 beg your pardon. 1 did not say I did not know. 
1 said I did not remember. There are a lot of things I do not re¬ 
member. 

By Mr. Jackson : 

Q. I understood you to say no such meeting was held; but that is 
a matter of record, and the jury will recall whether you said it or 
not. 1 read the following from the minutes: 

“The report ot K. K. Cake as to the action in the negotiation for 
the purchase ot the lease of the Stockton Hotel not having been re¬ 
ceived, it was moved and carried that a committee of one be ap¬ 
pointed to take into consideration the same and make report thereon 
at the next meeting of the board of directors. The president ap- 
pointed Philip H. S. Cake.” 

Do you remember that? A. I do not remember it; no, sir. 

Q. Do you remember doing anything pursuant to that resolution? 
A. I do not. 

Q. Your mind is a blank then on this meeting, and as to what 
that minute relate> to? A. Anything T can remember I certainly 
try to remember, sir. 

Q. I am not asking you that, but whether you remember this. A. 
I do not. 

Q. (Reading:) “There being no further business the meeting 
adjourned.” 

54 Mr. Prentiss: That is 1899, is it not? 

Mr. Jackson: No. sir; it is 1896. 

Mr. Prentiss: Sixteen years ago. 
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Mr. Jackson: Yes, sir. 

Mr. Prentiss: No wonder lie does not remember it. 

Mr. Jackson : That is all. 

Mr. Prentiss: That is all, Mr. Cake. 1 have nothing more. 

The Court: Is there any rebuttal? 

Mr. Jackson: There is no rebuttal, your Honor. 

(Counsel for the respective parties thereupon presented to the 
Court their requests for instructions.) 

The Court: I will instruct the .jury’ to return a verdict now, on 
my own motion, and you can take your exception. 

Mr. Prentiss: I note an exception. 

1 he Court : Under the whole testimony in this case, and the 
documents that have been submitted here to the Court, I instruct 
you to render a verdict for the plaintiff for the amount claimed in 
the declaration. You can have your exception to that. Mr. Prentiss. 

Mr. Prentiss: I note an exception. 

And thereupon, after each of the aforesaid exceptions were duly 
taken as aforesaid and entered upon the minutes of the court, and 
before the jury had retired to consider of its verdict, counsel for de¬ 
fendant prayed the Court to sign and seal this its bill of exceptions, 
which is accordingly nunc pro tunc done this 28th dav of April 
1911. " 1 

And 1 hereby certify that the foregoing is all of the evidence sub¬ 
mitted at the trial. 

JOB BARNARD, 

.histice Supreme Court, D. C. 


55 Order for Record on Appeal. 

Filed April 28, 1911. 

******* 

The Clerk of said Court, will include the following in the record 
on appeal: 

Declaration, pleas, joinder in issue, memorandum of verdict, 
Bill of exceptions, judgment. (Omit affidavits with declaration and 
pleas.) 

WILLIAM C. PRENTISS, 

Attomej/ for Defendant. 

56 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 55, 
both inclusive, to be a true and correct transcript of the recqrd, 
according to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause Xu. A1978 At Law, wherein Security 
Trust. Company is Plaintiff and Philip II. S. Cake and La Nor¬ 
mandie Hotel Company are Defendants, as the* same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscrihe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
18th dav of Mav, 1911. 

[Seal Supreme Court of the District of Columbia. | 

JOHN IL YOUNG. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2304. La Normandie Hotel Co., appellant, vs. Security Trust Co. 
Court of Appeals, District of Columbia. Filed May 19. 1911. 
Henry W. Hodges, clerk. 
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Court of locals, J|istrict of Columbia. 


OCTOBER TERM, 1911. 


No. 2304. 


LA NORMANDIE HOTEL COMPANY, Appellant, 


VS. 


►SECURITY TRUST COMPANY, Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal by La Normandie Hotel Company, a 
corporation, from a judgment rendered upon a verdict di¬ 
rected by the court below upon two notes as follows: 

$650. Cape May City, N. J., June 15, 1909. 

r I wo months after date, I promise to pay to the 
order of P. IT. S. Cake Six hundred and fifty Dollars, 

C/ 7 

lc 
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nt the office of Security Trust Company, Camden, 
N. J. for value received. 

Horace M. Cake. 

No. 7104. 

Due Aug. 10. 

(Endorsed:) P. If. S. Cake. Horace M. Cake, 
Ag’t. La Normandie Hotel Co. 


$550. Washington, D. C., July 15, 1009. 

One month after date, 1 promise to pay to the order 
of Horace M. Cake, Five hundred and fifty Dollars, 
at The Security Trust Co., Camden, N. J'., without 
defalcation, value received. 

P. II. S. Cake. 

No. 7850. 

Due Aug. 10. 

(Endorsed:) Horace M. Cake. Horace M. Cake, 
Agt. La Normandie Hotel Co. 

I he plaintiff, over object ion, offered evidence showing 
that these notes were renewals in part of a note for $2,000, 
dated May 31, 1907, at two months, drawn by Horace M. 
Cake and endorsed P. II. S. Cake and “Horace M. Cake, Air’t 
La Normandie Hotel Co.,” discounted by the Cape May 
branch of the plaintiff and placed to the credit of the account 
of “Horace M. Cake, Ag t. La Normandie Hotel Co.,” which 
had been carried in that branch bank from June 24, 1897 
(IL, p. 22), and continued until finally balanced December 
7, 1908. 

The burden upon the plaintiff was to establish that the 
endorsement “Horace M. Cake, Ag’t. La Normandie Hotel 
Co.” upon the notea in #uit was the authorized endorsement 
of the defendant company. 

Thompson, the manager of the Cape May bank, testified 
that in May, 1907, Horace M. Cake asked discount of his 
note for $2,000, endorsed by P. IT. S. Cake and “Horace M. 
Cake, Ag’t. La Normandie Hotel Co.,” to go to the credit of 









3 


the account of “Horace M. Cake, Ag’t. La Normandie Hotel 
Co.” (R., p. 16). 

.Thompson testified that the bank understood that the 
discount was for the benefit of the Hotel Company, but (R., 
p. 15) that he could not recall that Cake stated whom he 
wanted the money for, but that (R., p. 23) he, Thompson, 
understood it was a note prepared merely for discount. 

Thompson testified (R., p. 14) that they required au¬ 
thority for making the loan to the Hotel Company and Cake 
later furnished the following paper: 

Washington, D. C , June 2nd, 1907. 

1 he Normandie Hotel Co. authorizes its endorse¬ 
ment on note dated May 31st, 190<, drawn by Horace 
M. Cake for $2,000. (Two Thousand Dollars.) 

I La Normandie Hotel Company Corporate 
Seal, Washington, I). C.] 

(Signed) P. H . S. Cake, 

Secretary & Treasurer. 

Whereupon the amount was credited to the said account of 
Horace M. Cake, Ag’t. La Normandie Hotel Company on 
June 7, 1907. 

Thompson also testified (IL, p. 23) that they had pre¬ 
viously discounted notes—at least one—for Horace M. Cake 
and passed the proceeds to the account of Horace M. Cake. 

Ag t. La Normandie Hotel Co., and that that account at times 
was a pretty good account. 

Q. As a matter of fact, you discounted that paper 
upon the strength of that account, did you not? 

A. M ell, not chiefly on that account. Of course 
we appreciated him as a customer, and in previous 
years be had kept a very fine balance with us, and had 
acted very honorably with us up to that time. 

“Q. r l he account itself justified vou in making the 
discount? " 

“A. No; the balance would not justify it altogether 
A gloat deal of it would be the question of the security. 

, veil if the balance was very good, a man could draw 
that out in ten minutes.” 
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And that tliev did not investigate the authority of Cake to 

«/ * v 

endorse for the Hotel Company other than asking for au¬ 
thority and receiving the paper before mentioned. 

Thompson testified (11., p. 1<>) that he did not know what 
Cake cheeked out and used the money for, that he thought 
Cake was running the Stockton Hotel at Cape May, but he 
did not know whether it was La Normandie Hotel which was 
running it. 

And Morton, the president of the plaintiff company, tes¬ 
tified (IL. pp. 7 and 25) that Cake ran the Stockton Hotel 
in Cape May and one in Ocean City. 

Horton (IL, p. :>5) also undertook to testify to representa¬ 
tions and promises made by Horace M. Cake in conversations 
from time to time after the discounting of the $2,000 note 
and in connection with renewals thereof. Such testimony, 
however, was manifestly hearsay and incompetent, as were 
the letters written by Cake (IL. pp. 10-21). and we do not 
therefore detail the same here. 

Tt is to he noted, however, that Horton testified (R.. p. 25) 
that Horace M. Cake said he. personally, was not good and 
had judgments against him in Washington, which explains 
why Cake while running the Stockton Hotel at Cape May 
kept his hank account under the style of “Horace M. Cake. 
Agt. La Normandie Hotel Co..” although the purpose of 
Cake in using such designation is not material, it being shown 
that that account was his personal account in which the 
Hotel Company had no interest. 

The plaintiff called for the minute hook of the Hotel Com¬ 
pany. from which it appeared (R.. p. Id) that the corpora¬ 
tion was organized in 1893 under the laws of Virginia, its 
designated business being the general conduct of a hotel or 
hotels, and the principal office being at Alexandria. Virginia, 
with branch offices at Washington. P. C.. and such other 
places as might be deemed expedient. 

The record of a meeting of the board of directors on 
March 21. 1901. showed (R.. p. 11) the election of officers 
as follows: President. Francis T. Homer; vice-president and 
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general manager, II. M. Cake; secretary and treasurer, 
P. II. 8. Cake, and the same oflieers were re-elected thereafter 
until 1910, when Horace M. Cake was designated as vice- 
president only. 


The duties of the general 


manager were nowhere specified 


(R., p. 11). 

It appeared that on August 10, 1893, the proposition of 
Horace M. Cake to manage the Normandie Hotel at Wash¬ 
ington, 1). C.. for three years was accepted, and as such 
manager he was authorized to open a hank account as agent. 


\\ hethcr or not such hank account was opened, or how 
long it was continued, does not appear. Later it was shown 
that the only hank account of the company for a period of 
nine years preceding the trial was kept in the American 
National Bank at Washington. T). C.. under the style of “La 
Normandie Hotel Company, P. TT. 8. Cake, secretary and 
treasurer.” 


The hy-1 aws of the Hotel Company, as amended on March 
21. 1000, provided (R.. p. 22): 


Sec. 1. All moneys of the company shall he de¬ 
posited in some hank to he selected by the president 
or vice-president, and shall he subject to check signed 
hv either the vice-president or the treasurer as agent 
for La Normandie Hotel Company. All checks, 
drafts, or notes shall he indorsed in the name of the 
contpom/ hv either the vice-president or treasurer in 
the same nnnnter. ' 


The plaintiff also offered (1L, p. 12) a certificate of the 
Secretary of State of New Jersey to the effect that the Hotel 
Company was. on August 28, 1899. authorized to do business 
in New Jersey, which was admitted over objection; but no 
evidence was offered even tending to show that the company 
ever engaged in business in New Jersey. 

On cross-examination of P. II. S. Cake, secretary and 
treasurer of the Hotel Company, the plaintiff brought out 
the fact that in the minutes of a meeting of the directors of 



the Hotel Company, held at the Stockton Hotel at Cape 
May, August *21, 1890, the following entry appeared (R., 
p. 34): 

“The report of E. K. Cake as to the action in the 
negotiation for the purchase of the lease of the Stock- 
ton Hotel not having been received, it was moved and 
carried that a committee of one be appointed to take 
into consideration the same and make report thereon 
at the next meeting of the board of directors. The 
president appointed Philip 11. S. Cake.” 

which had previously been ruled out by the court for the 
reason that there was no record or evidence of any further 
action in the matter. 

P. II. S. Cake testified (R., p. i>4) that he had no recol¬ 
lection of that entry and no recollection of doing anything 
pursuant thereto. 

The plaintiff had previously called P. II. S. Cake, who 
testified that he knew nothing about any lease or leases of the 
Stockton Hotel other than one dated May 4, 1900, which was 
produced and examined by counsel for plaintiff, but not in¬ 
troduced in evidence (R., p. 28). The witness further tes¬ 
tified (R., p. 28) that the Hotel Company had no interest 
in the lease so produced and did not have any interest in the 
Stockton Hotel after the period of that lease expired; that 
IIoi ace M. Cake ran the Stockton Hotel in his own right, and 
that the witness was the owner and proprietor of the Hotel 
Cumberland, afterwards Normandie by the Sea, at Ocean 
Citv, New Jersev. 

The notes in suit were protested and notice of dishonor 
mailed to “Horace M. Cake, Agt. La Normandie Hotel Co., 
Ocean Citv, New Jersev/’ where Horace M. Cake was at the 
time. Notice was not mailed to or otherwise attempted to 
be given the Hotel Company. 

The foregoing may be said to be the ease presented by the 
plaintiff*. A motion to return a verdict for the defendant 
was overruled by the court for the reason stated at page 21, 
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that the corporation having authority to do business in New 
Jersey, taking there the alleged authority signed by the 
Secretary and Treasurer under the seal of the company, the 
bank had the right to rely upon it as prima facie evidence. 

Evidence then offered on behalf of the defendant consisted 
of the further testimony of P. H. S. Cake, the secretary and 
treasurer of the Hotel Company, the substance of which is as 
follows (R., pp. 29-33): 

“During the years 1906, 1907, 1908, and 1909, the 
bank account of the defendant in this case, of which 
I am secietarv-treasurer, was kept at the American 
National Bank in this city. The company did not 
have any account elsewhere. The company did not 
have any interest in the account at the branch office 
of the Security Trust Company at Cape Alav, stvled 
Horace M. Cake, agent La Normandie Hotel Com¬ 
pany. T know that Horace M. Cake had an account 
there at Cape May which he used in connection with 
running the summer hotel. None of the moneys 
of the company, defendant here, of which I am treas¬ 
urer, were ever deposited in that account. I know the 
defendant company never received any of the pro¬ 
ceeds of the discount. I know what became of the 
money. It went towards starting the summer hotel 
business. It was money which was procured to start 
the business. The corporation defendant had no 
interest in those businesses. My brother was very 
anxious for me to give him the paper which has been 
offered in evidence, signed by me as secretary-treas¬ 
urer, and I did so. I did not know then that I had 
not authority to give it. The matter was not brought 
to the attention of the board of directors of the com¬ 
pany in any way. The board of directors did not 
authorize me to do it. The board of directors of the 
company never authorized any renewals or curtails 
or endorsements of those notes, he stockholders of 
the defendant company are Francis T. Homer, John 
o Jan^ MeEvoy, Jr., Horace M. Cake and 

j **• Cake. Mr. Francis T. Homer represents 96 
shares, Mr. Janies McEvoy one, Mr. John C. Daves 
one, Horace M. Cake one, and P. H. S. Cake one. The 
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Baltimore gentlemen hold pretty near all the stock. 
Refreshing my recollection by the minute book. 1 
find that Mr. Daves holds 95 shares and Mr. McKvoy 
two. I have been the manager of the defendant com¬ 
pany since 190b. Horace M. Cake has not been in¬ 
side the hotel in nine years. He has not been in the 
door of the hotel. During that time 1 have been 
manager. 1 manage the business. 1 am secretary 
and treasurer, but 1 have been managing the busi¬ 
ness. 

“Mr. Prentiss: 1 offer the by-laws of this com¬ 
pany for the purpose of showing that there was no 
authority to endorse these notes or to execute that 
supposed authority to endorse. 

“Mr. Williams: Together with the amendments, 
some at page 22 and some at page '2(5. 

“Mr. Prentiss: 1 think that is the same thing. 

“Mr. Williams It looks like the same amendment ; 
but there are other amendments. 

“Mr. Prentiss: Ail the amendments—whatever 
you find. The point being that there is an absence 
of any authority; and then, also, to show that the 
board of directors at any meeting or by any action 
never sanctioned or ratified the execution of that sup¬ 
posed authority. 

“The Court: You mean that the minute book 
shows no express authority to do it—no express au¬ 
thority in any of the officers to do that thing? 

“Mr. Prentiss: Yes, sir. 1 h ive already examined 
the witness as to the point that the board of directors 
never authorized it. 

******* 
“Cross-examination by Mr. Jackson: 

“The Normandie Hotel Company had no account 
other than at a bank in Washington. I have kept 
the Normandie Hotel account here and had charge 
of it for the past at least nine years. I signed checks 
and had charge of the bank account. 1 signed checks 
as secretary and treasurer. I cannot exactly say how 
long I have been secretary-treasurer. 1 would refer 
you to tbe minutes. The bank account is in the form 
of La Normandie Hotel Company, P. II. S. Cake, sec- 






retary and treasurer. There is only one bank account 
in \\ ashington. I cannot say how far back that goes. 
1 ha\e attended to tlie hanking business a good manv 
years. I would say eight or nine years. The vice- 
president did not also draw on this account. Mis 
checks would not be honored. I have to sign all 
checks here. He never drew on the account. [ was 
not in Cape May when this note of $2,000 was dis¬ 
counted. At that time I knew nothing of what hap¬ 
pened. I presume Horace M. Cake went there and 
got that discount. 1 have no personal knowledge. I 
know that the money was placed to the credit of the 
account- at Cape May, that is, as Horace M. Cake, 
agent tor the La Normandie Hotel Company. I know 
something about the disbursements. I did not make 
disbursements myself. I happened to he at the sea¬ 
shore and my brother was consulting me and 1 inci¬ 
dentally looked over his check book and check stubs. 

I was not at the seashore in anv capacity, only per¬ 
sonal. That was in 1907, rather early in the season, 
possibly some time between the 15th aiid 20th of July! 

1 did not see him- draw any checks against that ac¬ 
count. I saw the check stubs. 1 saw the hank ac¬ 
count and the balance he had in hank then. I merclv 

4 1 * . ^ I have not any of those 

things now. I said I thought I was authorized to 

* As far as 1 am personally 
concerned I executed it in the utmost good faith. I 
thought I had authority. I said that at that time 1 
was the active manager of the affairs here. I was. I 
"a> the only one in active management, p. T. 
Homer, the president, lives in Baltimore. He is a 
lawyer there. He comes to Washington I suppose 
on an average of two or three or four times a month 
possibly. He comes up to the hotel and looks over 
the accounts. He also gets a detailed statement of the 
business which is mailed to him every day, and he 
also gets a monthly statement of the business which 
is mailed at the end of each month. I was the active 
man and made these reports to him. I only made 
them to Mr. Homer. Any matter of importance re¬ 
lating to the business of the Normandie Hotel Com¬ 
pany I report to him. My brother was very anxious 
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to get money to open the Stockton at Cape May and 
asked me to give him this paper. 1 did not really 
stop to give it a thought. After I had given him the 
paper I did think that 1 ought to have referred it to 
Mr. Homer, but it was too late then, the paper had 
gone. I did not refer it to Mr Ilomer. It was too 
late to recall the paper. 1 did think afterwards that 
I ought not to have given the paper, but it was too 
late. 1 did not at the time consider it of sufficient 
importance to report it to the president, I did not 
report it to the board of directors. I did not report 
it to the attorney for the company. Mr. Prentiss was 
attorney for the company at that time. I did not 
report it to anybody. 1 was managing the affairs of 
the defendant company 1 supposed by the authority 
of the company. Mr. Homer is the one who arranges 
all that and the man 1 looked to. 

“Q. But your minutes disclose that you were not 
the manager. What business did you have to dis¬ 
charge or to attempt to discharge the duties of the 
manager during that period? 

“A. 1 presume nothing further than the necessities 
of the situation. That is all. 1 was the onlv active 
one there. 1 am the active manager now, and have 
been for a good many years. 

“My brother was in active business in 1907 and 

1908. 1 don’t know about 1909. He may have been 
there in 1909, but I cannot just remember now. I 
cannot remember that the hotel was being run in 

1909. He was not there in 1910. He may possibly 
have been in 1909, but after that he was not. 1 knew 
very little about the notes represented by this original 
$2,000 transaction being renewed from time to time. 

In fact, I did not know anything about them. I did 
not attend to them or have anything to do with them. 

“Q. They were presented to you for your signature? 

“A. Yes; that is my signature on there. 

“(). And vou knew what it was for? 

“A. I must have at the time. 

“Q. And that was true with respect to all these 
renewals, was it not? 

“A. It is, if my signatures are on there. I do not 
remember the specific cases, but if my signatures are 1 
there it certainly is true. < 





Q. It is true with respect to these notes which are 
the subject of suit. You have already said that your 
signature was on those notes. 

“A. If my signature is on there I certainly knew 
about them. 

“Redirect examination bv Mr. Prentiss: 

“Q. W hen these notes were presented to you for 
signature you were either the maker or the first, en- 

( orsci, oi to be the maker or the first endorser were 
you not? 

A. Well, now. about the time the notes were pre¬ 
sented for mv signature 1 cannot remember about the 
specific times. I know one thing. If mv signature 
is on them they were presented to me; hut the at¬ 
tending circumstances I cannot remember. 

“Q. The point is, when they were sent to you they 
( j! ( * not have this endorsement on the back, ‘Horace 
M. Cake, agent.’ 

“A. I cannot remember. 


1 he Court : One question. Mr. Cake, what do 
you know about this Normandie Hotel Company in¬ 
corporated here getting authority to do business in 
New Jersey, if anything? 

A. Well, that was—I do not remember anything 
jihout it. I was not active in the early part of the 

business, and I do not remember anything about that 
at all. 

‘‘Recross-examination by Mr. Jackson: 

1 he Normandie Hotel Company, defendant, did 
not that I can remember have a meeting at Ocean 
City or Cape May. I do not recall when the officers 
were authorized to file a certificate with the secretary 
of state. I do not remember what year that was I 
was not very active in the business in 1899. 

* * * * * * * 

“Q. You sav whenever these notes were presented 
to you for renewal, that you put your name on the 
back of them? 

“A. I must have done it; yes, sir.” 

“Q. It has been testified to here by Mr. Thompson 
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and bv Mr. Horton that one note that reached them 
was a $750 note, dated September 18th, 1908, made 
by Horace M. Cake, and endorsed by Horace M. Cake, 
agent, La Normandie Hotel Company, and P. II. S. 
Cake. State whether or not that is correct. 

“A. Well, all I can say is that I do not remember 
anything about the notes except that if my signature 
is on there I endorsed them. That is all. 

“Q. When they came to you for your endorsement 
you put it on? 

“A. I put it on. 

“Q. And that was true whether your endorsement 
was to be put on first or whether other endorsements 
appeared there before? 

“A. I know nothing about it. except to put my 
name on it. 

“Q. Without looking specifically to see whether 
there were previous endorsements? 

“A. Yes. If I did look. I don’t know when they 
were renewed. 

“The CorRT: One of the notes is signed by you 
as maker—one of the notes in suit? 

“A. Yes, sir. 

“The Coi rt : And the other as endorser. 

“Bv Mr. Jackson : 

t, 

“Q. You do not remember that, do you—making 
one of these notes? 

“A. No. sir: 1 don’t remember except I just put mv 
name where it was necessary. 

“Q. You just did anything your brother told you? 
Is that the idea? 

“A. I am afraid so; ves, sir.” 


In order that there may be no confusion arising from the 
fact that a corporation was organized under the laws of New 
Jersey by the same name, “La Normandie Hotel Company,” 
a matter wholly irrelevant, it is proper to note that this cor¬ 
poration had no connection with the Virginia corporation. 
The New Jersey corporation was organized by Horace M. 
Cake, a Mr. Burgess, and a Mr. Bishop for the purpose of 





aequmnK and conducting the Normandie by the Sea at 
Ocean City, New Jersey (P. II. S. Cake, R., pp. 32-33). 

11 ' vl11 l,e observed that during the testimony of p. H S 
( ake for the defendant (lie court (R., p. 30) indicated by a 
remark to counsel that the case would go to the jury, but 
alter prayers had been presented and argued the court an¬ 
nounced that he would of his own motion instruct the jun¬ 
to render a verdict for the plaintiff, which instruction was 
necessarily upon the theory that the paper signed by the 
secretary and treasurer under the seal of the company was 
conclusive, not only of the endorsement of the original note 
icing the act of (he Motel Company and binding, but as 
well of the endorsements of the renewal notes, including 

the notes m suit, being the acts of the Hotel Conn.. and 

binding, and that the Hotel Company as endorser was 

... 1,v ,lu ' notices mailed to Horace M. Cake at Ocean 

City ^c\v Jersey. 

' %j 


Assignments of Error. 

In view of the peremptory instruction in favor of the 
plaintill and the fact that the defendant introduced evidence 
alter its motion for a peremptory instruction in its favor had 
icon overruled, the only assignment of error is of course that 
the court below erred in directing a verdict for the plaintiff 
and in not submitting (be case to the jury, and the question 
to be determined is whether upon the documentary evidence 
and testimony a conclusive case for the plaintiff is presented. 
And the contentions of the appellant are that the evidence 

proved or, as is sufficient for the purpose of this appeal, 
tended to prove— 



14 


Points and Authorities. 

The hank account at the Cape May hank in the name of 
Horace M. Cake, agent La Normandie Hotel Company, was 
the personal account of Horace M. Cake, who was the pro¬ 
prietor of the Stockton Hotel at Cape May, and the original 
.$’2,000 note was discounted and the proceeds passed to that 
account for the purpose of procuring funds to open that hotel 
in the summer of 1007. and were used tor that purpose. 

The Hotel Company had no interest in the Stockton Hotel 
or anv other business in New Jersey, no interest in the bank 

t 

account at Cape May. and no interest in the proceeds of the | 
discount of the original $2,000 note, and received no benefit 
therefrom. 

The original $2,000 note was endorsed “Horace M. Cake, 
Agt. La Normandie Hotel Co.,” so as to pass the proceeds to 
the bank account so designated and was the personal endorse¬ 
ment of Horace M. Cake. 

The endorsement “Horace M. Cake. Agt. La Normandie 
Hotel Co..” was not in form or effect a proper endorsement 
on behalf of the Hotel Company, inasmuch as the by-laws re¬ 
quired that endorsement of checks, drafts nr notes should be 
in the name of the company by the vice-president or treasurer 
as agent: and even if such endorsement could be regarded as 
in permissible form, it could not in fact or law be the en¬ 
dorsement of the company, because there could be no au¬ 
thority to endorse on behalf of the company accommodation 
paper or paper in which it had no interest. 

7 Eneye., 2d ed.. 793. 

1 Encve., 2d ed., 348. 

Even a general power to endorse or make commercial paper 
on behalf of his principal does not give an agent power to 
bind his principal by endorsing or issuing accommodation 
paper. 

1 Encve., 2d ed., 349. 

See National Bank vs. Atkinson, 55 Fed., 465, 475. 





Oflicers of a corporation have no power to bind it by their 
signature to commercial paper unless the authority to do so 

is expressly conferred by the charter or given by the board of 
directors. 

21 Encyc., 2d ed., 859. 

See Morris vs. Garfield & Wedge Co., (>9 Fed., 181. 

for a complete statement of the law on the subject of at¬ 
tempted accommodation endorsement or guaranty in case of 
corporations see In re Prospect Worsted Mills, Pit) Fed.. 1011 
I lie stock of the Hotel Company was held almost entirely 
by Baltimore interests, Daves holding 95 shares, McEvoy two 
and Homer one. Horace M. Cake held only one share, and 
while designated as vice-president and manager was only 
nominally so. The real manager was P. II. 8. Cake, the sec¬ 
retary and treasurer, who held the remaining share of stock, 
and, under the direction and supervision of the president. 
Mr. Francis T. Homer, a lawyer, of Baltimore, conducted 
the affairs of the company and had had charge for nine 
years of the only bank account of the Hotel Company. 'Phi- 
bank account was kept in Washington under the designation 
“La Normandie Hotel Company, P. II. S. Cake, secretary 
and treasurer, subject only to checks signed in that manner. 

The alleged authority signed by P. II. S. Cake as secre¬ 
tary of the Hotel Company was of no force or effect, inasmuch 
as the secretary was without authority to bind the company 
by any such paper and signed the same as his voluntary 
individual act at the personal request of Horace M. Cake 
ami not pursuant to any by-law or special authority or even 

with the knowledge of the president, board of directors, or 
stockholders. 

The presence of the corporate seal adds nothing to the 
character of this paper. It is fundamental that the power of 
an officer of a corporation to attach the seal thereof to a paper 
is limited by the extent of the officer’s general authority 
under the by-laws or special authority expressly given by 
the board of directors. 
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The presence of the corporate seal upon a paper proper to 
be under tlie seal of the corporation is />rima facie evidence 
that it was affixed by proper authority, but this principle 
does not apply to a paper like the present, which is in effect 
merely the assertion by the individual that a third person, 
the corporate entity, does a certain thing. Hut even the 
presence of the seal on a proper document is only prima facie 
evidence that it was affixed by proper authority, and it is 
competent, as was done here, for the defendant to repudiate 
the instrument and show that the seal was wrongfully and 
without authority placed upon the paper in question. 

See 1 Encyc., 2d ed., 052; 7 Kncyc., 2d ed., 003; j 
25 Encyc., 2d ed., 70. 

The alleged authority is vague and indefinite in its de¬ 
scription of a note, in that it mentions only three elements, 
the date, the maker, and the amount, omitting the payee, the 
place of making, the term, and the place of payment, and is 
addressed to no one, makes no reference to the purpose or 
occasion, and implies a note belonging to the Hotel Company 
or one in which it had proper interest justifying its endorse¬ 
ment thereof, and a proper endorsement pursuant to the by¬ 
laws. 

The paper reads prospectively and docs not purport to 
confirm as the act of the company an endorsement which had 
alreadv been made. 

To come within the permissible operation of such alleged 
authority, even assuming it to be effective, an endorsement 
pursuant to the by-laws—that is. in the name of the com¬ 
pany, by the vice-president or treasurer—would have been 
necessary; but, as we have shown, even such an endorsement 
would have been void because it would have been an accom¬ 
modation endorsement upon paper in which the corporation 
had no interest. 

The alleged authority is limited in terms to a single trans¬ 
action, and in any event could not be held to extend to ex- ( 
tensions or renewals. 
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Where the agency is a special or temporary one, the au¬ 
thority must be strictly pursued, and ihe principal is not 
bound if the agent exceeds his authority. 

2 A. & E. Encyc. of Law & Prac., 945. 

Authority given to make restricted endorsements confers 
no right to make a general endorsement. 

Schmidt vs. Garfield National Bank, 64 Hun., 298. 

It is the duty of all parties dealing with an agent with 
special authority to inquire into the nature and extent of 
his authority and to deal with him accordingly. 

2 A. & E. Encyc. of Law & Prac., 947. 

Authority to execute certain notes will not extend to au¬ 
thorize an agent to renew them. 

Daniel’s Negotiable Instruments, 4th ed., secs. 280, 
283, 291. 

Benjamin’s Chalmers’ Bills, Notes & Checks, 2d 
American ed., pages 81, 82. 

Union Trust Co. vs. McCrum, 39 W. L. R., 417, note. 

The original $2,000 note was renewed from time to time 
and separated into two notes, upon one of which P. II. S 
Cake was maker instead of Horace M. Cake, none of such 
transactions being brought to the notice or knowledge of the 
president or directors of the Hotel Company. 

The extension of the time of payment operates as a release 
of an endorser. 

Dixon vs. Spencer, 59 Md., 246. 

Hunter vs. Von Bomhorst, 1 Md., 504. 

Oberndorf vs. Union Bank, 31 Md., 126. 

Planters Bank vs. Sellman, 2 G. & J., 230. 

Mahew vs. Boyd, 5 Md., 102. 

Benjamin’s Chalmers’ Bills, Notes & Checks, 2d 
American ed., page 249. 

Union Trust Co. vs McCrum, supra. 

3c 
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The original $2,000 note was discounted upon the strength 
of the bank account which Horace M. Cake had kept at the 
Cape May hank for ten years, previous discounts having 
been granted him; and the bank .‘it Cape May knew or ought 
to have known that the bank account so kept by Horace M. 
Cake was his individual account kept in connection with the 
running of the Stockton Hotel which was his individual en¬ 
terprise. and if the bank in any wise or degree granted the 
discount in question upon the assumed credit, of the Hotel 
Company, the officers of the bank were grossly negligent in 
not making proper inquiry and requiring proper evidence 
that the discount was for the benefit of the Hotel Company 
and that the note was properly endorsed on behalf of the 
company in accordance with its by-laws. 

Had proper precaution been taken and inquiry made it 
would have developed, as shown by the evidence, that the 
Hotel Company had no interest in the transaction, that 
Horace M. Cake had no authority to endorse the note on 
behalf of the Hotel Company, and that the secretary of the 
Hotel Company had no authority to sign the alleged sealed 
authority. 

The transaction stood independent of any other trans¬ 
actions. and no question of estoppel by previous course of 
dealing or subsequent conduct on the part of the Hotel Corn- 
pan v is presented, nor is there any question of bona fide 
holder for value. 

A notice of protest of the notes in suit was not mailed dr 
otherwise given to the Hotel Company, but merely mailed 
to Horace AT. Cake, agent La Normandie Hotel Company, 
at Ocean City, New Jersey, where Cake was located at the 
time. 

The judgment below should be reversed. 

Francis T. Homer, 

William C. Prentiss, 

Attorneys for Appellant. 
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Statement. 

In the declaration plaintiff (appellee here) sues to 
recover #1,200, with interest and protest costs on two 
overdue promissory notes (declared on in separate 
counts), dated June 15, 1909, at two months, and July 
15, 1909, at one month, one for $050, made by Horace 
M. Cake to the order of P. II. S. Cake, and endorsed by 
him, and also endorsed as follows, viz.: 

“Horace M. Cake, Agt., La Normandie Hotel Co.” 

the other for $550, made by P. H. S. Cake to the order 
of Horace M. Cake, and endorsed by the latter as an 
individual and also endorsed like the other note, 
namel v: 

“Horace M. Cake, Agt., La Normandie Hotel Co.” 

Each count refers to an annexed copy of the note 
therein declared on as a particular of demand. 

6422—1 
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The declaration also contains tin* common counts and 
the particulars of demand are not re for ml to or made 
a part of said common counts. 

The defendants are Philip II. S. Take and La Nor¬ 
mandie Hotel Company, the latter a corporation of the 


State of Virginia, having an ollice and engaged in busi¬ 


ness at Washington 


in the District of Columbia and 


elsewhere. 


Defendant Philip II. S. Take made no defense, and a 
judgment by default was taken against him, hut same 
remains unsatisfied. 


The defendant La Normandie Hotel Company ap¬ 
peared and pleaded (1) that it never promised as 
alleged; (2) that it never was indebted as alleged, and 
issue was joined on these pleas. 

While tin* record hook of the defendant company 
showed that it is a Virginia corporation, and therefore 
has what is termed its principal ollice in Virginia, yet 
it appears that the hotel known as La Normandie Hotel, 
conducted by it, is in Washington, and that acting under 
tin* terms of its charter giving it authority to operate 
hotels elsewhere, it opened negotiations with a view 
to leasing and ojKTating the Stockton Hotel t ' ItipTHlT 
in Cape May, New Jersey. Following this up, we find 
that on August 12, 18110, a meeting of the directors was 
held at the Stockton Hotel at Cape May, N. J., at which 
tin* matter of purchasing the lease of that hotel received 
further consideration, and a committee was appointed 
to make report thereon at the next meeting of the hoard 
of directors. (Pec. p. 34.) The record hook produced 
bv defendant, from the custodv of its onlv witness who 
made the entries therein, contained no report of a meet¬ 
ing of the directors at which said committee reported. 
But the following year we find that an account was 
opened in the name Horace M. Cake, Agt., La Nor¬ 
mandie 4 Hotel Co., in the branch bank of plaintiffs at 
Cape May City, N. J., and that on August 28, 1899, 
said Hotel Company obtained authority under the laws 
of the State 4 of New Jersey to carry on business in that 





State, and afterwards Horace M. Cake (vice-presb 
d(‘iit and general manager of the company ) is found 
in charge of said Stockton Hotel at Cape May, X. J. 
Plaintiff attempted by orders of court and by 
subpoma (hires tecum to procure production of the 
leases of the Stockton Hotel, but with the exception of 
one dated May 4, 1900, produced by defendant at the 
trial, and which had expired and was not offered in 
evidence, no lease was produced. Tin* defendant made 
return to the order of court issued before the day of 
the trial that it had no such leases, and Horace M. Cake, 
as shown in the record, evaded personal service of the 
suhpuma duces tecum and ignored the service of that 
subjMena made by leaving a copy thereof. 

In May, 1907, when, according to defendant's witness, 
Horace 31. Cake was making arrangements for the 
opening (for the approaching summer season) of the 
Stockton Hotel at ('ape May, he applied to the branch 
bank ol plaintiff at Cape May, X. .T., where the account 
in the name of Horace M. Cake, Agt., La Normandie 
Hotel (V>., was kept, for a loan of $2,000, offering to 
give a note signed by himself, endorsed by his brother 
Philip H. S. Cake, and also endorsed by Horace M. 
Cake, Agt., La Normandie Hotel Co. Mr. Thompson, 
cashier of the Cape May Branch bank, testified as to 

Horace 31. Cake when he made application for this 
loan 

“He told me he wanted to make this loan and 
that it was to go to the credit of the Normandie 
Hotel Company that had an account there (/. r., 
at said branch bank) a running account, and he 
wanted that to go to the account of La Nor¬ 
mandie Hotel Co. 

“Mr. Prentiss: Horace M. Cake, Agt., La 
Normandie Hotel Co. 

“The witness: Yes.” (Rec. p. 10 ). 


The cashier required proof that the endorsement was 
authorized by the Hotel Company before discounting 





tlu* note, and Horace M. Cake, within a few days, pro¬ 
cured from Washington a certificate purporting to give 
the required authority, signed hy the secretary and 
treasurer of the company under its corporate seal, 
which was admitted in evidence over the defendant's 
objection (Rec. page 21). 

This certificate, with tin 4 note offered for discount, 
was forwarded to the principal office of tin" plaintiff 
comp.iny at Camden, X. J., and was submitted to the 
advisorv board then*, according to the custom of the 
plaintiff, and returned to the branch bank with instruc¬ 
tion to make tlu* discount, which was done, and the pro¬ 
ceeds were* paid out on checks signed “Horace M. Cake, 
Agt., La Normandie Hotel Co." The note was dated 
May 31, 1907, tin* certificate showing authority was 
furnished June 2, 1907, and the discount was made 
June 7, 1907. (Thompson Rec. p. 24). 

Mr. Horton, president of plaintiff company, testified 
that the application came before the advisory board 
as a discount for the benefit of the hotel company. “ We 
understood, of course, that we were giving credit to 
La Normandie Hotel Co., or we would not have let 
them have tin* money.” Horace M. Cake was not indi¬ 
vidually getting any discounts from the plaintiff bank 
at that time. “I never understood that Mr. Cake was 
getting it and I would not have let him have the money. 
He always told us La Normandie Hotel Co. was per¬ 
fectly good, and that is the reason we loaned the money. 
He had been in to see me many times. He said he 
personally was not good, and had judgments against 
him in Washington, as I understood it. Hut he said 
the Normandie Hotel Company was perfectly good.'’ 
(Horton, Rec. page 24 and 25.) 

No objection was made to this testimony. 

Aui 

The $2,000 note, when paid, was curtailed and re¬ 
newed, and this process was continued by a chain of 
notes set forth in the testimony, ending with the exeeu- 








tion of the notes in suit, which were dishonored at 
maturity, and were duly protested, August 1(5, 1000. 

The defendant hotel company claimed as defenses at 
the trial that the endorsement on the original note and 
tin* notes in suit were not authorized by the directors 
and were not binding on the corporation, that the orig¬ 
inal endorsement was an accommodation endorsement, 
that the bank account at ('ape May City was not 
the bank account of (In* Hotel Company, and that the 
hitter received no part of the proceeds of the discount. 

The learned and painstaking justice* who presided at 
the trial in the court below was of the opinion, after 
both sides closed their testimony, that plaintiff had 
established a prinm facie case* by the evidence submitted 
on its behalf, and that defendant's evidence had not 
contradicted that evidence as to any matter which was 
material to plaintiff's right to recover, and therefore, 
of his oiru motion, instructed tin* jury to find for plain* 
till. \eedict for plaintiff was rendered accordinglv, 
and subsequently (after defendant's motion for a new 
trial had been argued and overruled) judgment was 
duly entered and defendant La Normandie Hotel Com¬ 
pany appealed. 


ARGUMENT. 

It is submitted that tin* record clearly shows that 
plaintiff (appellee here) made out a jirima facie case. 

The principal question presented by the appeal is, 
therefore, whether there was any properly admitted 
evidence on behalf of tin* defendant sufficient in law 
to raise any material issue of fact. 

This court has decided that a motion by plaintiff at 
the (dose of all the evidence to direct a verdict in his 
favor is in the nature of a demurrer to the defendant's 
evidence, and on its hearing the evidence on behalf of 




defendants, with all fair and reasonable inferences to 
be dedui^pd from it, must l>e taken as time. 

Ubhoff rs. Brandenburg, 20 Apps. I). C., 3-0. 

At the trial plaintiff proved the execution of the 
notes, the endorsements thereon and the dishonor and 
prot<*st thereof, and there was no objection by defend¬ 
ant to this proof, but on the contrary his counsel ad<- 
mitted (Bee. p. 7) that the notes in suit were duly pre¬ 
sented for payment at the Security Trust Company, 
Camden, X. J., where made payable, and dishonored, 
and that notices of protest were duly mailed from that 
city to Horace M. (Tike and 1*. 11. S. (Tike (addressed 
Ocean City, X. J.), and to Horace M. Cake, Agt., La 
Normandie Hotel Co., addressed Ocean City, X. J., but 
counsel objected on the "round that none of these 
notices were addressed to the defendant company, and 
that it had not l>een shown that they were sent to a 
proper address. Plaintiff then proved that the defend¬ 
ant company had been authorized to transact business 
in Xew Jersey (Bee. p. 12) and from the record book 
of the defendant company containing the minutes of 
stockholders’ and directors’ meetings (which book 
plaintiff procured by means of nub poena daces tecum) 
that Horace M. Cake was vice-president and general 
manager of the defendant company for a number of 
years covering all of the period from the giving of the 
original note, of which the notes in suit were renewals, 
until after the dishonor and protest of the notes in suit. 
The proof on liehalf of plaintiff also showed that said 
(Tike was in Washington in the winters where the 
defendant company conducts a hotel and was in Ocean 
City, Xew Jersey, conducting a summer hotel when 
the notices of dishonor were mailed as aforesaid; that 
that was his place of abode during certain summers, in- 
cluding the summer of 11)00, when said notices were 
mailed. 

There would have been no necessity to prove notice of 









dishonor or waiver of notice of dishonor if it were not for 
the evidence of defendant's witness tending to prove or 
at least stating that the discount was not for the benefit 
of the defendant hotel company, and that the bank 
account at Cape May City, X. J., was not the bank 
account of the defendant company, because on plaintiff’s 
evidence recovery might have lieen had under the com¬ 
mon count for money lent by the plaintiff to the defend¬ 
ant, the notes in such case being relied on merely as 
evidence of the transaction. 

There appears to be no issue of fact as to these notices 
of dishonor. .V question of law arises, namely, whether 
the mailing of said notices to Horace M. Cake, Agt., La 
Normandie Hotel Co., Ocean City, X. J., was sufficient 
notice to the defendant company as endorser, there 
being evidence tending to show that the hotel lie was 
in charge of there at that time was not the hotel of the 
defendant company, but was being conducted as bis own 
or his brother's individual business, but the record pro¬ 
duced by defendant is conclusive that lie was president 
and general manager of defendant company and there 
is no pretense or contention that he did not receive the 
notices in due course of mail. 

It is not m*cessary that an officer of a corporation be 
specially authorized to receive notice of dishonor, and in 
this instance the testimony shows that the plaintiff 
company had no knowledge of any person representing 
the defendant company except the said Horace M. Cake 
and Philip H. 8. Cake, to each of whom was sent a sepa¬ 
rate notice of dishonor and who, of course, had knowl¬ 
edge of the dishonor of the paper. From the record it. 
appears that the home office of the appellant is at Alex¬ 
andria, Virginia, but they maintain only a nominal 
office there*, and that the hotel operated by them is sit¬ 
uated in A\ ashmgton, and according to the testimony 
of Philip H. S. Cake, he, at that time, was the only 
active man in charge of that hotel and the business of 
the company. Had notice been sent to Alexandria it 
would either have not been delivered or would have been 
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turned over to Philip II. S. Cake or Horace M. Cake, 

after delay, while tin* notices sent must he presumed to 

have reached tin* only active officers of the concern in 

regular course* of mail. The testimony shows that they 

* • 

were mailed postage prepaid, and never returned to the 
office of the appellee from which they were sent < Kec. p. 
7-17). ITidoubtcdly the vice-president and general 
manager had authority to receive notice of dishonor of 
commercial paper, because it is stated by defendant's 
witness that tin* president of the company is a lawyer 
residing in Baltimore, Mel., who comes to Washington 
on an average of only two, three or four times a month. 

( Itec. p. dl.) 

If should be borne in mind that this was during the 
summer season, and appellee's officers knew that Horace 
M. Cake was conducting a summer hotel at Ocean Citv, 
X. J. Due diligence in the giving of the notices of dis¬ 
honor is all that is required. Even if then* be doubt as 
to tin* sufficiency of this method of giving notices of 
dishonor Horace M. Hake's subsequent conversation 
with the president of tin* appellee showed an intention 
on his part to waive any defense* of tin* character. 

Mr. Horton, president of tin* appellee, testified as to 
Horace* M. Hake, that in tin* summer of 100!), duly and 
August, In* was in Ocean Hity, X. J., the date* ed* protest 
of tin* notes in suit being August 10, 1000. The* witness 
proceeded as follows: 


I have leieiked for e*e>rre*sponde*ne-e* 

with him at Ocean Hity, but I cannot find it. I 

am epiite* sure* I had correspondence with him 

there. I think I saw him in relation to the*se* 

particular mites. He* wanted to have* the*m re*- 

neweel and 1 declined to renew them. He* said 

they would have* the* money and promised to pay 

it. That was after the* prote*st. He* said the* 

Normandie Hote*l Hompany made money down 

here and would pay it, but I said 1 wanted the* 

memey, that we did not want to renew it anv 

• 












more. He told me it was all for the benefit of 
the La Normandie Hotel Company." 

“Q- Von say after this note was due he told 
von the Normandie Hotel Company was < r oin* r 

i • , o 1 *' 

to pay it/ 

“A. He always told me that. 

“Mr. Prentiss: This witness has been volun¬ 
teering a lot of things here, and I do not have 
time to object; but I do object to testimony as 
to what Horace M. Cake told him. 

“Hy 31 r. Jackson: 

“ty W hat did he say, Mr. Horton, about 
paying the notes after they matured? 

“Mr. Prentiss: That is what my objection 
is to. 


“ I he ( ourt: I think I will let him answer, 
after the statement that counsel makes of what 
they expect to show by it. 

“Mr. Prentiss: I note an exception: 

“The witness: That is a pretty hard ques¬ 
tion for me to answer, but when he did see me I 
continuously pressed for the payment of this 
money, and I surely did it after those notes came 
dm*. 1 think the last time I saw him probably 
was maybe a year ago. I talked to him often 
about it. He did not look very well. The date 
of the protest was August lb,'1 POP. I think I 
saw him shortly after that. I cannot remember 
the exact date. And whenever 1 saw him 1 
talked about this thing, and he said that they 
would be in shape, that they were making money 
down in "Washington at the Hotel Company and 
would pay it. 

“Mr. Prentiss: I object. The court is allow¬ 
ing him to go into this testimony with reference 
to notice of dishonor, but In* is going into matters 
to which I objected, and I understood the court 
sustained me.” (Kec. pp. 25 and 2b). 
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On the facts and circumstances proved and not con¬ 
tradicted relative to the connection of Horace M. Cake 
and Philip II. S. Cake with these note transactions and 
the affairs of the company the only reasonable inference 
which the jury (had the case been submitted to them), 
it is respectfully urged, could have drawn in the prem¬ 
ises was that Horace M. Cake had authority to receive 
notice of dishonor as agent for the apj>ellant, and the 
court had the right to draw the same inference. 

In any view of the present cast* tin* defense that there 
was not sufficient notice of dishonor is purely technical 
and of little merit. The court below in directing a ver- 
diet proceeded on broad principles of estoppel applicable 
to this as to the other suggested defense's. 

II. 

Appellant contends that the endorsement on the orig¬ 
inal note in the form Horace M. Cake, Agt., La Nor¬ 
mandie Hotel Co., was the personal endorsement of 
Horace M. Cake. On the contrary the evidence shows 
that the i>ersonaI endorsement of Horace M. Cake was 
already on the original note and that In* was always 
either first endorser on or maker of tin* renewal notes, 
and consequently the only object in having him endorse 
in tin* form “Agt., La Normandie Hotel Co.” was to 
bind that corporation and there is no testimony which 
contradicts the testimony of plaintiff’s witness Thomp¬ 
son, that tin* endorsement referred to was offered by 
Cake and accepted by the bank under authority 
obtained from the secretary and treasurer of tin* appel¬ 
lant company as and for the endorsement of the corpora¬ 
tion “La Normandie Hotel Co/’ 

This endorsement was also in proper form, being in 
accordance with Section 1, Art. VI of the By-Laws as 
amended March 21, 190(5, of the defendant company, 
and the bank account was in tin* form authorized bv said 
section, which is in the following language: 

“Sec. 1. All moneys of the company shall be 
deposited in some bank to be selected by tin* 






president or vice-president, and shall be subject 
to check signed by either the vice-president or 
the treasurer as agent for La Normandie Com¬ 
pany. All checks, drafts or notes shall be 
indorsed in the name of the company by either 
the vice-president or treasurer in the same 
manner.” (Rec. p. 22). 


III. 


When overruling the defendant's objection to the 
certificate giving authority to make the endorsement, 
the court said: 

“The corporation having authority to do busi¬ 
ness in New Jersey taking a paper "of that kind 
there under seal, I think that the bank had a 
right to rely upon it as prima fade evidence. I 
think for that reason I will have to admit it.” 

It is submitted that nothing subsequently shown or 
testified to on behalf of defendant was sufficient to rebut 
this prima facie evidence of authority; that is, there was 
no evidence adduced proper to submit to the jury for 
which that effect can be justly claimed in view of well 
established principles of estoppel. 

If it be conceded that the court was correct in holding 
that the written authority to endorse the note for $2,000 
discounted on the strength thereof by the appellee made 
the appellant corporation liable on said note as endorser 
and the said note was not paid when due, but was 
renewed by similar endorsements made by the same 
agent, who was authorized to make the original endorse¬ 
ment, and assented to in every instance by the only 
other active officer, namely, Philip II. & Cake, secretary 
and treasurer, then each successive note endorsed as 
aforesaid must be held to have been merely a method 
of providing for the debt of the company, evidenced by 
the original note. 

^ bile the general proposition stated by appellant that 



11 t ll 1 t \ execute certain notes will not extend to 

authorize tin* agent to renew* them may Ik* sound, it 
dors not apply to this transaction, because the renewals 
in this case wen* all by an officer or officers of the cor¬ 
poration, the object as stated being to provide for what 
had become a debt of tin* company because of tin* facts 
relating to tin* making, endorsing, and discounting of 
the original note. 

The company having invested tin* rake brothers with 
authority to act as its officers and agents, should be 
estopped from denying liability on endorsements made 
by one of them and authorized by both of them on 
renewal notes in view of the facts and circumstances just 
referred to. 


The opinion of this court in Washington Times To. 
r.v. Wilder, is ample authority for tin* proposition that 
formal proceedings by a corporation are not necessarv 
to give an officer or agent authority to execute and 
deliver a promissory note in tin* name of the* corpora¬ 
tion, and so far as appellee's position is concerned the* 
original note in suit was equivalent to the note of the 
defendant because tin* endorsement was represented and 
believed to be for its benefit and the credit was given 
on appellee's books to the account properly and duly 
designated as and believed by appellee to lx* tin* account 
of tin* company. The following quotation from the 
decision referred to is pertinent: 

“There is no question of tin* power and author¬ 
ity of the defendant corporation to contract 
debts, and to make and deliver promissory notes 
for such debts; and the execution of such powers 
can generally only be effected by a manager, 
president, or some other officer or agent of tin* 
corporation. Hut it does not require any formal 
proceeding, such as the recording of votes, orders, 
or resolutions of the corporation to clothe the 
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Party with authority, either under the designa¬ 
tion of manager or otherwise, to sign and deliver 
the notes of the corporation. That authority 
could have been delegated to an agent pro luw 
rice whether lie he called manager or something 
else, without written evidence of the fact; and 
as Mr. ( onn was both president and general 
manager of the company, lie could have author¬ 
ized the execution and delivery of the notes for 
the precedent debt then due, as an act within the 
scope of his general powers. And that Conn 
did fully sanction and approve the making and 
delivery of the notes to the plaintiffs is made 
manifest by the fact that he himself endorsed 
the notes to give them additional securitv. 
Cnder the facts disclosed, we may reasonably 
assume that the notes were made and delivered 
to the plaintiffs by the direction and procure¬ 
ment of (’onn, the president and general manager 
of the defendant.” 

1 - App. I). C., 05. 

Every corporation requiring the use of money for 
the purposes of its organization has an implied or inci¬ 
dental power to borrow money for such purposes, 
although no power be expressly granted in its char¬ 
ter and to give the customary evidences of debt therefor, 

unless it be organized for public or governmental pur¬ 
poses. 

10 Cyc., 1101 and 1102. 

It is not necessary to show that the corporation 
received the benefit of the money. 

10 Cyc., 1105. 


Power of officers may be proved by circumstances 
and no official record necessary. 


10 Cvc., 1105. 

Nat. Bk. r,s\ Old Bank, 112 Fed., 720. 

Mining Co. vs. Anglo-Californian Bank, 104 
U. S., 192. 


There is no force in the criticism of the written 
authority for tin* endorsement of the original note con¬ 
tained in appellant's brief (page Hi) to the effect that it 
is vague and indefinite in its description of the note, 
when said written authority under the seal of the cor¬ 
poration and signed by its secretary and treasurer is 
considered in connection with the uncontradicted testi¬ 
mony of Thompson and Horton, witnesses for plaintiff. 
It appears clearly from this testimony that the object 
and intention of both tin* vice-president and general 
manager and the secretary and treasurer (self styled 
"actire manaf/cr”) of the defendant company were to 
have the officers of the plaintiff company accept the cer¬ 
tificate under seal as evidence that the endorsement 
‘‘Horace M. Cake, Agt., La Normandie Hotel Co.”, was 
the authorized endorsement of tin* company on the par¬ 
ticular $2,000 note presented for discount. As stated, 
these same officers made or endorsed all the notes given 
as renewals to and including the notes in suit, with 
knowledge that the appellee was relying on the evidence 
afforded bv the original authority of the right of Horace 
M. Cake to endorse the company's name, as he did, in 
tin* same form on each renewal note. 


Inferring to this original certificate, Philip II. S. 
Cake, for defendant, testified on cross-examination: 


‘‘I said I thought I was authorized to execute 
that authority. As far as I am personally con¬ 
cerned I executed it in the utmost good faith. I 
thought I had authority. I was the only one in 
active management.’’ (Pec. p. 31.) 

VI. 


Tin* discount was not made upon the strength of the 
bank account of Horace M. Cake, but in the bona fide 
belief that said bank account was the bank account of 





the company, as represented by him, and as it appeared 

to Ik- in form, and that the money was to be used for the 
appellant company. 

There is one feature of this suit that should not be 
overlooked, and which doubtless had influence upon the 
court, namely, that timely and strenuous efforts were 
made by plaintiff to secure the production in court of 
the documents which should be in the possession of the 
defendant company or of its officers Philip II. 8. Cake 
and Horace M. Cake, from which the connection of that 
company with the business carried on by Horace M. 

< ake at( ape May and the bank account there would have 
appeared if it existed as believed by plaintiff, and that 
these efforts were unavailing owing to the evasion of 
Horace M. Cake of personal service of the subpoena 
<hwcs tecum and his ignoring service of a copy thereof 
(Kee.p.8 to 10) and the inability of the marshal to serve 
the rule to show cause on him issued during the trial. 
There had previously been an order issued by the court 
on motion of plaintiff's attorneys, and served upon 
defendant calling upon defendant to produce documents 
teferred to believed to Ik? in its possession or subject 
to its control, to which order the defendant made return 

that the documents were not in its possession (ltec 
p. 18). 1 

The jury, hail the case gone to them, would have been 
justified in inferring that the documents, if produced, 
would have supported, plaintiff’s contention that the 
defendant company was connected with the business at 
('ape May, X. J., which was conducted by Horace M. 
Cake at the time he obtained the discount credited to 
the account Horace M. Cake, Agt., La Normandie Hotel 
Co., and the court would have been justified in strongly- 
instructing them as to their right in this regard. 

1« Cyc. 1000, and notes 83 and 80. 
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VII. 


The endorsements being authorized, or defendant 
estopped to alfirm the contrary, and the notice of dis¬ 
honor sent to and received by Cake, the agent of the 
company, being sufficient, as above argued, the right of 
plaintiff to recover would seem to follow as a matter of 
law. Appellant however interposes the objection (brief 
page 14) that the jury might have found the endorse¬ 
ment to have ln?en for accommodation of Horace M. 
Cake and therefore, as they contend, void. 

The testimony and documents in evidence aside from 
* 

the testimony of Philip II. S. Cake show that the en¬ 
dorsement was for value and the testimony to the 
contrary, of Philip II. S. Cake, is full of contradictions 
and inconsistencies, is unsupported, and is in conflict 
with the records prod act'd by him. 

It should be remembered that both the Cakes were 
directors and that -they held the only offices in the 
company except that of president, and that the latter 
being a lawyer residing and practicing his profession in 
another city, allowed these active officers and agents 
to conduct the affairs of the corporation. It appears 
that the corporation had boon considering leasing the 
Stockton Hotel at Cape May, X. J.; had obtained 
authority to transact business in that State, and tin* 
action of Horace Cake in opening the Stockton Hotel, 
at Cape May, and borrowing money to further the enter- 
prist* from the plaintiff by the note endorsed as afore¬ 
said, was doubtless regarded by both of the Cakes as in 
the interest of the La Normandie Hotel Company as a 
feeder to its business as it would keep in operation a 
hotel where its patrons, when away from Washington 
during the heated term, were accustomed to resort. 

It is submitted that the testimony of defendants wit¬ 
ness Philip II. S. Cake, read and considered with refer¬ 
ence to the admitted facts and documents, shows that 
tin* endorsement was more than an accommodation 
endorsement and valid. 





17 


should this court Ik* o( opinion that then* is in 
1 1 from which the jury might liave 
pi opcrlx found or infe*rre*el tluit tin* endorsement was 
for nccoinmodation, yi*t the direction of a verdict hy the 
( ouit below may Ik* sustained on tin* well recognized 
pi in< iple that one* who lends his credit to another bv 
endorsing ids note*, although an accommodation 
endorser, cannot escape liability, but as between the 
party lending the money on the faith of tin* endorsement 
ami himself is held the* same as an endorser for value*. 
This principle applicable to individuals, it may Ik* con¬ 
ceded, would not apply to tin* case* of a corporation 
when* the* party lending tin* money knew' or had notice 
or knowledge that tin* endorsement was for accommo¬ 
dation and that the* endorsing corporation would receive* 
no benefit, but where, as in tin* case* at bar, the* le*nde*r 
(plain till*) be*lieve*el, that the* bank account to which the 
discount was ere*dite*d was the* bank account of the* 
endorsing corporation, as re*prese*nte*el by its vicc-prcsi- 
dent and gemeral manage*!*, the* e-en-poratiem must Ik* he*bl 
to e-ome* w ithin the* principle* state*d, in other words the 
plaintiff elisconnte‘d the* note* in good faith in the* usual 
cemrse e>f business, and as be*twe*e*n it and the* defendant, 
the* latte*r is in no bette*r position than an individual 
endorsing for accommodation wemlel be. This re*sult 
is re*ae he*el by applying the principles of estoppel applica¬ 
ble te> the case. 

Eve*ry suhseepient endorsement t and executieni e>f pape*r 
for re*ne*wal by the* same* age*nts of the* company acting 
uneler the* same eu* similar cireumstances was a ratifi¬ 
cation e>f the* transaction, anel the*y we*re* acting in the 
be*st interest e>f the defendant company by steadily 
reducing the liability and preventing the dishonor e>f 
paper endorsed by it. 

The* m orel <le>e*s ne>t eliscle>se w hy Horace M. Cake, who 
was maker of one* e>f the* note*s in suit anel payee* 1 anel first 
enelorser e>f the* e>the*r note*, was not joineel as defendant. 


642 * 2—2 



18 


The explanation is that plaintiff previous to the bring¬ 
ing of the suit had brought suit and reeovered judgment 
on said notes against him in New Jersey, which judg¬ 
ment remains unsatisfied. 

Conclusion. 

The direction of a verdict in view of all tin* record, 
resulted in substantial justice being done, and had the 
case been submitted to the jury and decided in favor of 
the defendant, it is urged that the trial court would 
have been justiti<Nl in setting aside the verdict for de¬ 
fendant as contrary to the evidence or as not having suffi¬ 
cient legal evidence to sustain it. 

It is submitted that there was no reversible error on 
the part of tin* judge in directing tin* return of tin* ver¬ 
dict in favor of plaintiff, and that his action should be 
affirmed by this court, which, for tin* purpose of this 
appeal, should, as far as possible, place itself in tin* 
same position as the trial judge at the time he heard 
the testimony and dim-tini the verdict. 

Respectfully submitted. 

GEO. FRANCIS WILLIAMS, 

Attorney for Ay ye/Ice. 

I 
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I. 

The Question of Estoppel. 

A careful reading of the evidence can not fail to dis¬ 
close, it is submitted, that the appellee loaned full value 
on the note dated May 31, 1907, of which the notes in 
suit are renewals, without knowledge or notice that the 
appellant had no interest in the transaction, but on the 
contrary, in the belief that the loan was directly to it or 
for its benefit, and that the account “Horace M. Cake, 
Agent La Normandie Hotel Co.,” was the account of the 
hotel company as it purported to be. The estoppel 
claimed on behalf of appellee as against the hotel com¬ 
pany rests in part upon the conduct of that company in 
permitting its vice-president and general manager to 
maintain and keep the account referred to (an active 

6976—1 
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one) with the appellee bank for a period of ten years 
before the said loan transaction, which conduct was 
equivalent to a representation on the part of the hotel 
company that it was interested in said account. Its 
secretary and treasurer, who was also a director, had 
personal knowledge thereof. 

It appears from the minute book of the appellee com¬ 
pany and from the testimony of its secretary and 
treasurer (see record, pages 29 and 11) that there are, and 
have been for years, but five stockholders of the hotel 
company, and that they compose the board of directors, 
and hence assent or knowdedge, if imputed to the direc¬ 
tors, must necessarily be imputed to the stockholders. It 
is contended that knowledge must be imputed to the 
associates of Horace M. Cake on the board of directors of 
the fact that he was keeping the bank account referred to 
in Cape May City and that he was devoting a large part 
of his time and energies to the conducting of a hotel at 
that place (and later at Ocean City) during a number of 
years covering the time of the giving of the original 
note and the renewals thereof including the notes in 
suit, during which years the board continued annually 
to re-elect him as general manager and vice-president. 
This conduct on the part of the directors unquestion¬ 
ably contributed to the belief of the appellee’s officers 
that Horace M. Cake was the agent of the hotel company 
in the transactions referred to and that the business and 
bank account at Cape May City were the business and 
bank account of the appellant hotel company. See in 
this connection also the letters subscribed Horace M. 
Cake, Agent La Normandie Hotel Company, in the record, 
pages 19, 20, and 21. 

As to the said bank account, Thompson, appellee’s 
cashier, further testified: 

‘‘I have not any of the checks signed by Horace 
M. Cake as agent. I got other deposits from him. 
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They came from Cape May and from Washington. 
He would send those deposits by mail and some 
probably by messenger. Everything went to the 
same account. 

The (ourt: And that account, I understand 
you to say, was in the name of Horace M. Cake, 
agent La Normandie Hotel Company? 

“The Witness: Yes, sir” (Rec., p. 22). 

See, also, testimony of Polhemus, treasurer of appellee, 
at page 18 of the record. 

In 1893 Horace M.Cake had been emploj r ed to manage 
the La Normandie Hotel for three years at an annual 
salary of $2,500, and as manager was authorized to open 
a bank account as agent (Rec., p. 12). Clearly the reso¬ 
lution of the directors authorizing the opening of such 
an account contemplated that it should be kept in the 
form Horace M. Cake, agent La Normandie Hotel Com¬ 
pany, which was adopted when he opened the account 
in Cape May City with the appellee’s branch bank in 
1897 (Rec., p. 12). 

There is no evidence that Horace M. Cake ever opened 
any account other than the one with appellee’s branch 
bank in his name as agent for the La Normandie Hotel 
Company, and the only witness who testified for defend¬ 
ant in the trial below gave no testimony as to where the 
bank account of the defendant company was kept or in 
what form it was kept prior to a date in or about the 
year 1902; that is, about nine years previous to the 
time of the giving of his testimony, as he expressed it. 
Nor did defendant’s witness give any testimony tending 
to show that the plaintiff had knowledge or notice that 
said bank account was not the account of the hotel 
company. 

II. 

The alleged admission of Thompson that the appellee’s 
branch bank had made at least one discount previously 
for Cake, etc., does not support the argument based 
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thereon by counsel in their supplemental brief at page 
10, the only testimony in regard to that matter being as 
follows (cross-examination of Mr. Thompson, record, 
page 23): 

“Q. Yes, and you had discounted notes for Mr. 
Horace M. Cake before, had you not, and passed 
it to that account? 

A. We had, I will not be sure, but I think we 
had discounted one note, once before, for him.” 

III. 

The Defense that the Endorsement was for Accommoda¬ 
tion, is not Material in this Case. 

The appellee was a holder for value of the original 
note and the renewals thereof, including the notes in 
suit, both under the principles of the law merchant and 
the statutory provisions of the Negotiable Instruments 
Act. 

It was admitted at the trial below that a negotiable 
instruments act, the same as the act of that title in force 
in the District of Columbia, was in force in the State of 
New Jersey at the time of the execution of the notes 
referred to in the record. 

The definitions of words contained in the Negotiable 
Instruments Act state that the word “person” in¬ 
cludes a body of persons, whether incorporated or not, 
and that “value” means valuable consideration, while 
two of the sections enact as follows: 

Who is Holder for Value .—Where value has at 
any time been given for the instrument, the holder 
is deemed a holder for value in respect to all 
parties who became such, prior to that time. 

Accommodation Parties .—An accommodation 
party is one who has signed theinstrumentas maker, 
drawer, acceptor, or indorser, without receiving 
value therefor, and for the purpose of lending his 


( 
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name to some other person. Such a person 
is liable on the instrument to a holder for value, 
notwithstandingsuch holderat the time of taking 
the instrument knew him to be only an accommo¬ 
dation party (these are designated as secs. 1330 
and 1333 in the D. C. Code). 

These provisions of the Negotiable Instruments Act are 
called to the attention of the court, although it is 
deemed that it will not be necessary to consider whether 
the latter section should or could properlv be held to 
a PP!y the case of a corporation endorsing for accom¬ 
modation with the knowledge of the holder, inasmuch 
as there is no evidence that the appellee had any knowl¬ 
edge or notice that the paper in question was accommo 
dation paper. 

In Monument National Bank vs. Globe Works, the 
Massachusetts court held that the note of a non-trading 
corporation (in that case a manufacturing corporation) 
m the hands of a holder in good faith for value and 
without notice or knowledge that the maker had not 
received full consideration, can be enforced against the 
corporation, although it was made as an accommodation 
note, and further, that when a transaction is not the 
exercise of a power not conferred on the corporation, 
but the abuse of a general power in a particular 
instance, the abuse not being known to the other con¬ 
tracting party, the doctrine of ultra vires does not 
apply (101 Mass., 57). 

An accommodation endorsement by a corporation may 
be enforced by a holder for value who had no knowledge 
or notice that it was given without consideration, and 
if an accommodation endorsement is made with the 
knowledge and assent of the directors and stockholders, 
and creditors’ rights are not affected, it is enforceable’ 
even though the holder had knowledge that it was given 
for accommodation. 


1 
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See Cook on Corporations, vol. 3, sec. 761 and 774, and 
authorities cited in note to section 774. 

The proposition advanced by appellant’s counsel (see 
Supplemental Brief, page 7) that the fact that a note is 
presented for discount by the maker is notice to the 
institution making the discount that any endorsement 
thereon is an accommodation endorsement, has no appli¬ 
cation to the case at bar because the note in question 
here was presented for discount by H. M. Cake in his 
capacityas agent for the La Normandie Hotel Company,the 
last endorser of the paper, and the discount was credited 
to the account of said Cake as such agent, deemed by 
the bank to be the account of the hotel company. 

The by-law of the appellant, quoted on page 16 of his 
supplemental brief, is not subject to any such construc¬ 
tion as is sought to be placed thereon by its counsel. It 
clearly provides for the signing of checks and endorse¬ 
ment of checks, drafts and notes by the vice-president 
or treasurer as agent for the La Normandie Hotel Com¬ 
pany, which was the form of endorsement made by H. M. 
Cake on the notes involved in this case. 

IV. 

The objection made at the argument and in the sup¬ 
plemental brief for appellant, at page 9, to the effect 
that the certificate showing that the hotel company had 
been authorized to transact business in New Jersey 
before and at the time of the transactions referred to 
was not competent evidence, because it is not a copy of 
the record certified to in accordance with the United 
States Statute, should not be considered by this court, 
because the only objection made at the trial below to 
the admission of said certificate was on the ground, as 
alleged, that the same was irrelevant and immaterial (Rec., 
p. 12). Besides, defendant’s witness practically admitted 
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that the company had been authorized to do business 

in New Jersey, that is to say, he stated on cross- 
examination: 

“I do not recall when the officers were authorized 
to file a certificate with the Secretary of State. I 
do not remember what year it was. I was not 
very active in the business until 1899” (Rec., p. 
33). 

V. 

We have seen that in effect the hotel company held out 
Horace M. Cake as its agent, so far as appellee was con* 
cerned, and Philip H. S. Cake was, according to his own 
testimony given on behalf of appellant, acting as its 
general agent at the time w ? hen he gave the certificate 
under the corporate seal authorizing the endorsement, 
which the appellee accepted as the endorsement of the 
hotel company. 

Even if unauthorized, this action would bind the cor¬ 
poration under the authorities holding that a corporation 
may be responsible for unauthorized and even unlawful 
acts of its agents apparently clothed with its authority. 

Lafayette Savings Bank vs. St. Louis Stoneville 
Co., 2 Mo. App., 299. 

The Madison & Indianapolis R. R. Co. vs. Norwich 
Savings Society, 24 Ind., 459. 

The Mechanics Banking Ass’n vs. N. Y. and S. 

White Lead Co., 35 N. Y., 505. 

See, also, Morawetz on Corporations, secs. 586, 
587 and 597; and Merchants Bank vs. State 
Bank, 10 Wallace, 604, 644. 

The trial justice gave as his principal reason fordirect- 
ing a verdict that the bank had a right to rely upon the 
said certificate authorizing the endorsement given and 
acted upon under the admitted or uncontradicted circum¬ 
stances shown in evidence. 


I 

\ 
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Appellant’s supplemental brief was not seen by coun¬ 
sel for appellee until the day of argument on this appeal, 
when it was filed, and this reply to such points made 
therein as do not appear to be covered by appellee’s 
brief theretofore filed, is now submitted by leave of court 
first obtained. 

GEORGE FRANCIS WILLIAMS, 

Attorney for Appellee. 
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appellant s supplemental and 

REPLY BRIEF 


The brief heretofore filed on behalf of the appellant was 
hurriedly prepared ami filed by resident counsel „ orde To 

.1 K The .- f °"° W j ng ' S s,,b,1littecl as supplemental to and 
the a°pX ’ at bnef amI 35 3 ' eply ( ° the bHef 


™ E HOTEL COMPANY HAD NO INTEREST IN 

THE TRANSACTION 

The evidence proved, or, as is sufficient for the purpose of 

interest P !n ’the n t ded *° Pr ° Ve ’ h ° te ' “"W had no 

proceeds of th e and rece,ved no benefit from the 

proceeds of the original discount. This is conceded by the 

ppellee, as well as the principle that the hotel company had 

». pt~.ee to oMigtt.e itself ,, , party cotttpteX 
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in which it had no interest. The hank is therefore reduced 
to attempting to support the directed verdict in its favor 
upon some vague idea of estoppel. 

NO GROUND FOR ESTOPPEL IS PRESENTED BY 

THE RECORD 

The bank was put upon notice and knew. or. if reason¬ 
able or proper inquiry had been made, would have known, 
that the hotel company had no interest in the transaction. 

It is an established fact in the case that the original note 
was presented to and recognized by the bank as one pre¬ 
pared (signed and endorsed ) only for discount. 

The endorsement “Horace M. Cake. Agent La Norman¬ 
die Hotel Company’* was presumably added, in accordance 
with the banking custom, for the purpose of having the 
proceeds passed to the account kept under that style. See 
Park Hotel Co. v. Nat. Bank. 68 Fed. 742. 3. 

Thompson, the manager of the bank at Cape May, did 
not claim that Cake even represented that endorsement as 
being on behalf of the hotel company, or that he was offer¬ 
ing the hotel company as security. On the contrary, by ask¬ 
ing that the proceeds be credited to the account “Horace M. 
Cake. Agent, etc..” Cake was in fact representing that the 
wanted the money for himself, for that was his personal 
account which he for personal reasons, not material here, 
was keeping under that style. And Thompson and even 
Borton repeatedly spoke of the original discount and the 
renewals as the individual transactions of Horace M. Cake. 

Thompson's testimony is as follows: 

“I know Horace M. Cake. I knew him many vears be¬ 
fore January 1, 1907. I remember a transaction that he had 
with the plaintiff company in 1907. He came in our office 
one day in May and wanted to negotiate a note for $2,000, 


i 
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and offered to give us a note of the La Normandie Hotel 
Company. (R. p. 13.) 

****** 

for Snm h t e f WOuId give us a note - Hora « M. Cake maker, 
lor $2,000 at two months, endorsed bv P H S Cake and 

Ho™, M. Ofa, agent of the N.rmamli, Hotel Company 
He gave such a note. We required as is our custom 
authority for making the loan to the Normandie Hotel Com- 

f 3 " 7 ' . " e d,d not P r °d«« any authority at that time. 
Later he did. He furnished authority under the seal of the 
company. (R. p . 14.) 


T" 

By Mr. Jackson: 

Q. What did Cake tell you he wanted this loan for or 
for whom he wanted it ? A. To go to the credit of the Nor¬ 
mandie Hotel Company. They had an account on the 
ledger. 

The Court: What was he going to do with the money 

do you know? What did you understand he was going to 
do with the money ? 6 8 

The Witness: We could not understand it in any other 

way except that it was for the benefit of the La Normandie 
Hotel Company. 

The Court: Where was the La Normandie Hotel Com- 
pany? 

The W itness: It was situated in Washington D C 

The Court: What was it he said when he’first came 
there to make the loan ? 

nnn C XV ' tn i SS: He Said he wanted t0 make a loan of 
$4000, and offered the note of himself as maker P H S 

Cake endorser, and Horace M. Cake, agent, La Normandie 
Hotel Company. 

The Court: That would only be for Cake. He was the 
maker of the note, and he offered to have the Company as 



Cross-examination by Mr. Prentiss: 

Q. You understood, Mr. Thompson, that this was an 
accommodation note when you first discounted it? A. He 
never told me it was an accommodation note. 

Q. You understood that the note was drawn and en¬ 
dorsed merely for the purpose of discounting? A. Sure; it 
was a discounted note. 

Q. You understand what I mean. You knew there was 
not any consideration passing between any of the parties? 
A. I do not know anything about that. He offered the note 
and entered the security. 

Q. I beg your pardon. A. I say, he offered us the note 
with certain security. 

Q. Yes; with certain names on it; but you understood it 
was a note prepared for discount, did you not? That is, 
that it was not a note that had been taken in due course of 
business? A. Yes, just the same as any other note. 

Mr. Jackson; If the Court please, let the witness state 
facts. “Due course of business” has an important legal 
significance, and I think counsel ought to confine himself 
to asking this witness the facts that related to the discount¬ 
ing of that note. 

Mr. Prentiss: I want to establish the proposition that 
this was an accommodation paper. 

The Court: I think he can answer the question. 

The Witness: I did not understand there was any ac¬ 
commodation at all. I am satisfied that word was never 
used in the conversation, about it being an accommodation. 

By Mr. Prentiss: 

Q. Mr. Horace Cake wanted you to discount a note for 
$2,000, and he said he would give you his note with endorse¬ 
ments on it? A. Yes. 

Q. Did he have the note with him? A. No, sir; I 
think not. 
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Q. He brought the note in afterwards? A. Afterwards. 

That was a pretty good account down there, that 

ccount of Horace M. Cake, agent, was it not? A There 

were times when it was; but of later years it got to be quite 

a small account, as you will find by the balances on the led- 
ger there. 

m 9' I Y f and y0U had discounted notes for Mr. Horace 
M. Cake before, had you not, and passed it to that account? 

A. W e had. I will not be sure, but I think we had dis¬ 
counted one note, once before, for him. 

Q. As a matter of fact, you discounted that paper upon 
the strength of that account, did you not ? A. Well not 
chiefly on that account. Of course we appreciated him’as a 
customer, and in previous years he had kept a very fine 

balance with us, and had acted very honorably with us up 
to that time. F 

Q. The account itself justified you in making the dis¬ 
count. A. No; the balance would not justify it altogether 
A great deal of it would be the question of the security.' 

liven if the balance was very good, a man could draw that 
out in ten minutes. 

Q. So when you discounted that paper you did not inves¬ 
tigate the authority of Horace M. Cake to indorse for the 
La Normandie Hotel Company, did you? A. We made it 
very plain that we would require, and he furnished us with 
t e authority under seal of the Company. (R. pp. 22-23 ) 


It is well settled that the fact that a note is presented for 
discount by the maker is notice to the institution making 
the discount that any endorsement thereon is an accommoda- 
tion endorsement. 

Smith vs. Weston, 159 N. Y., 194. 

National Park Bank vs. Remsen, 43 Fed 226 

Bank vs. Weston, 159 N. Y., 201. " 




The fact, if true, that the bank called for authority for 
making the loan to the company, conclusively evidences 
that the bank realized that it was not justified in regarding 
the endorsement as that of the company or in regarding 
the discount as being for the company. 

Assuming that it desired the liability of the company, 
it was put upon inquiry as to whether or not the endorse¬ 
ment was or could be made the endorsement of the company, 
and recognized that if it took the endorsement as that of the 
company it would have to establish not only that the en¬ 
dorsement had the sanction of authorization, but that the 
company was principal in the transaction and receiving the 
proceeds. 

Thompson testified that, without any statement by Cake 
as to for whom the loan was desired, the bank required 
authority for making the loan to the company. 

As a matter of fact, it did not receive any such authority, 
and in fact and law did not make the loan to the company, 
but placed the proceeds to the credit of the individual ac¬ 
count of Horace M. Cake. 

The bank was either content to make the loan to Cake, 
or if, as claimed, it made the loan upon the faith of the 
paper signed by P. H. S. Cake, thinking it was making it 
to the company, it acted improvidently, ignorantly and negli¬ 
gently. 

The paper signed by P. H. S. Cake did not even purport 
to authorize anyone to borrow money for the company, but 
(aside from the patent lack of authority in a secretary or 
treasurer to bind a corporation by such a paper) only to 
authorize the endorsement of a note, leaving open all of 
the questions surrounding a corporation endorsement. 

So that, even considering that paper as having any 
vitality, the bank was still put upon inquiry as to the interest 
of the company in the transaction and what character of 
endorsement was intended, yet, as Thompson testified, the 
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bank made no investigation beyond asking for authority 
and receiving that paper. 

The only information the bank had or acquired at the 
time was that the hotel company was located at Washington, 
and the paper signed by P. H. S. Cake. It did not know 
and did not inquire who the stockholders or officers of the 
hotel company were, or whether Horace M. Cake had any 
authority, or what the by-laws of the company provided 
with respect to the powers of officers. 

The record book of the hotel company was called for 
and inspected at the trial, without any previous information 
as to what it contained, and purely in the hope of disclos¬ 
ing something that might help the plaintiff. And it is not 
even claimed that the bank made any inquiry as to the 
authority of the hotel company to do business in New Jer¬ 
sey. The certificate offered in evidence bore recent date 
and was manifestly incompetent because it was not a copy 
of a record, certified in accordance with the United States 
statute, but merely a present certificate by the Secretary of 
State of New Jersey as to what had been done years before. 

It is not even claimed that Horace M. Cake made any 
representation as to his connection with or authority to act 
for the hotel company. Furthermore, any testimony as to 
such representations would have been hearsay and incom¬ 
petent. Agency cannot be established by declarations of 
the alleged agent. 

For the same reason, the keeping of an account and 
doing business with the bank under the style “Horace M. 
Cake, Agent La Normandie Hotel Company” was not 
evidence of agency. Presumptively, the words “Agent, 
La Normandie Hotel Company” were merely descriptio 
personae, and, if regarded as a representation of agency, the 
rule against representations of alleged agency by the alleged 
agent would apply. 

But more than this, the bank had been doing business 




with Cake for years, and it would be surprising indeed if it 
did not know that the bank account was his individual ac¬ 
count, the account in fact of the Stockton Hotel business 
which was Cake’s individual enterprise. Indeed, it was 
known to the bank, as Borton testified, that Horace M. 
Cake had judgments against him personally, which fur¬ 
nishes a presumptive motive for keeping his bank account 
at Cape May in the style in which it was kept. 

And, again, Thompson admitted that the bank had pre¬ 
viously made at least one discount for Cake and passed the 
proceeds to that same account, and no claim was made that 
the hotel company had any interest in that transaction or 
that the bank at that time made any inquiry regarding the 
hotel company. 

And there was no claim that Horace M. Cake was ever 
held out to the bank as an agent or officer of the hotel com¬ 
pany. So far as appears by the record, the bank had never 
had any dealing with anyone but Horace M. Cake. 

And, if the bank thought it was making the loan now in 
question to the hotel company, it was negligent in passing 
the proceeds to the account of Cake as agent, thus putting 
it within his power to check the same out for his own pur¬ 
poses and benefit, which he did. 

The language of the Supreme Court in Western Na¬ 
tional Bank vs. Armstrong, 152 U. S., 346, 352, is perti¬ 
nent upon this point as well as upon the other points in the 
case. To avoid repetition, we quote here at length: 

“Nor do we doubt that a bank, in certain circumstances, 
may become a temporary borrower of money. Yet such 
transactions would be so much out of the course of ordinary 
and legitimate banking as to require those making the 
loan to see to it that the officer or agent acting for the bank 
had special authority to borrow money. 

“Even, therefore, if it be conceded that it was within 
the power of the board of directors of the Fidelity National 
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Bank to borrow $200,000 on time, it is yet obvious that the 
vice-president, however general his powers, could not exer¬ 
cise such a power unless specifically authorized so to do, 
and it is equally obvious that persons dealing with the bank 

are presumed to know the extent of the general powers of 
the officers. 

“Without pursuing this part of the subject further, we 
think it evident that Harper had no authority to borrow this 
money, and that the bank can not be held for his engage¬ 
ments, even if made in behalf of the bank, unless ratifi¬ 
cation on the part of the bank be shown. It is scarcely 
necessary to say that a ratification to be efficacious, must 
be made by a party who had power to do the act in the first 
place, that is, in the present case, the board of directors; 
and that it must be made with knowledge of the material 
facts. There is not the slightest evidence shown in this 
record that the board of the Fidelity National Bank, by 
any act, formal or informal, undertook to ratify Harper’s 
action in the premises, or that they ever had any knowledge 
of the transaction. 

“It is true that a corporation may become liable upon 
contracts assumed to have been made in its behalf by an 
unauthorized agent by appropriating and retaining, with 
knowledge of the facts, the benefits of the contracts so made 
on its behalf. But there is no room for such a contention in 
the present case. The money advanced by the New York 
bank was, indeed, at Harper’s request, placed to the credit 
of the Ohio bank, but it was shown that it was withdrawn 
partly by Hopkins, the assistant cashier, and partly by Har¬ 
per himself, by drafts in the name of the bank, but that the 
moneys thus drawn never came into the actual possession or 
use of the bank. The moneys were appropriated by Har¬ 
per to his own use, or, at all events, it does not appear that 
the bank ever got a penny of the borrowed money or any 
benefit or advantage whatever by reason of the transaction. 
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The mere placing of the money in the name of the Ohio bank 
involved no ratification by the bank unless it was so placed 
with their knowledge and assent, nor did the withdrawal 
of the money by drafts drawn by Harper or by his direc¬ 
tion in the name of the bank constitute a receipt by the 
bank of such money, unless it was, in point of fact, received 
and used by the bank or for its benefit. Not this, but the 
contrary was shown.” 

The case of Park Hotel Company vs. Fourth National 
Bank, 86 Fed. 742, is also pertinent as showing that even had 
Cake represented to the bank that the money was for the 
Hotel Company’s use (which he did not) the bank would 
not benefit thereby. The Court, page 746, says: 

“The fact that Hogaboom told the president of the bank, 
when he applied for the loan, that he was borrowing the 
proceeds of the note for the Hotel Company, and the fact 
that the president understood that the bank was loaning 
to the hotel company, are not forgotten. But this contract 
was not made by what these parties said or understood, but 
by what they did.” 

Another pertinent case is Wheeling Ice & Storage Com¬ 
pany vs. Conner, 55 S. E. 982 (West Virginia), where the 
Court said, page 986: 

“Even if it expressly appeared that Conner had been 
granted the power to make and issue notes in the name of 
the company in the usual conduct of its business, that show¬ 
ing would not make these notes good against the company, 
for these notes were not made by the company, but by Con¬ 
ner personally; and by him endorsed with the company’s 
name. This endorsement appeared on the notes when they 
were first negotiated , and all persons who became interested 
in them were advised that the notes had not passed into the 
hands of the company in the usual course of business from 
Walter, the payee, but that the endorsement of the name of 
the company was put there before it was negotiated or 
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passed out of the hands of the maker. Under such circum¬ 
stances, authoritv given Conner to make notes for the com¬ 
pany would not confer upon him the power to make the com¬ 
pany an endorser. And these facts being known to all the 
holders of this paper, they had notice that the company was 
not bound by Conner’s endorsement of its name. Farring¬ 
ton vs. R. R. Co., 150 Mass., 406. 

“But there is still stronger reason why these notes do not 
bind the company. They were signed by Conner personally 
and therefore he was the person who was obligated to pay! 
The name of the company as security for this obligation 
™ as wdorsed b y Conner. It therefore appears from the 
face of the paper, together until the fact known to all 
holders, that the indorsement was made before the notes 
were negotiated, that Conner sought to make the company 
responsible for his note. By his act of indorsement the 
agent of the corporation sought to make his principal re- 
sponsible for his individual contract. ” 

See also Craft vs. South Boston R. Co., 150 Mass.. 207 
(syllabus) : 

“In an action against a corporation on a promissory note, 
it appeared that the note had been given by its treasurer for 
money borrowed ostensibly for the corporation, and was 
signed, in the corporate name, by him, as such treasurer. 
The by-laws of the defendant provided that ail notes should 
be signed by the treasurer and countersigned by the presi¬ 
dent, but of this the plaintiff was ignorant. The treasurer 
had never been authorized to borrow money for the defen¬ 
dant, nor to sign any notes in its behalf, nor had the defen¬ 
dant ever represented that he had such authority. Held, 
that the act of the treasurer, being without authority, was 

not binding on defendant, and plaintiff could not recover on 
the note.” 

But it appearing that the company had no interest in 
the transaction and did not receive any benefit therefrom, 




it is unnecessary to consider the question of whether Horace 
M. Cake or P. H. S. Cake had any authority in the premises, 
yet the record presents no evidence even on that point, ex¬ 
cept to negative such authority. 

HORACE M. CAKE HAD NO IMPLIED AUTHORITY 
TO BORROW MONEY OR CREATE ANY OBLI¬ 
GATION OF THE HOTEL COMPANY. 

Upon the production of the record book of the hotel 
company it appeared that at the inception of the corporation, 
Horace M. Cake had been engaged as manager of the Nor¬ 
mandie Hotel in Washington, at an agreed salary for the 
period of three years, but there was no record of any renewal 
of such engagement, although he was from time to time 
designated as vice-president and general manager. At the 
time of the original transaction here involved, however, it 
appears that he was only nominally general manager and 
not so in fact, the business being managed by P. H. S. Cake 
under the supervision of Mr. Homer, the president. 

But assuming, for the purposes of the argument, that 
Horace M. Cake was general manager of the hotel company, 
he had no implied power to borrow money or create obli¬ 
gations on behalf of the company. 

Generally speaking, the managing agent of a corpora¬ 
tion, other than the cashier of a bank, has no implied power 
to bind the corporation by making, accepting, or endorsing 
negotiable paper. 

10 Cyc., 929, 9. 

“In other words, the functions of this species of cor¬ 
porate agent (managing agent) are not, like those of bank 
cashiers, of that uniform and well known character which 
enables courts to take judicial notice of them, but the law 
has no presumption on the subject of his powers, and 





ascribes no particular powers to him; but whatever powers 

are claimed as residing in him, must, in general, be proved as 
facts.” 

4 Thompson on Corporations, Sec. 4851. 

■ t • |. manager or superintendent has no 

authority to bind the corporation by the execution of a 
promissory note, drawing or acceptance of bills or drafts, or 
the endorsement of bills or notes.” 

3 Clark & Marshall, Sec. 703, page 2121. 

The general manager of a corporation has no power 
to make and deliver the promissory note of the company, 
nor to endorse the company’s name on commercial paper.” 

3 Cook on Corporations, Sec. 719. 

See also 27 L. R. A., page 40, note. 

As to the status of a vice-president, see 

4 Thompson, Sections 4687-9. 

3 Clark & Marshall, Sec. 702. 

i\OR DID P. H. S. CAKE AS SECRETARY OR 
TREASURER HAVE ANY IMPLIED POWER 
TO BORROW MONEY OR CREATE AN OBLI¬ 
GATION ON BEHALF OF THE COMPANY. 

As secretary he had no such power. 

4 Thompson, Sec. 4697; 

3 Cook, Sec. 717, page 2299. 

Nor as treasurer. 

3 Cook, Sec. 717; 

3 Clark & Marshall, Sec. 703, page 2146. 

“As a general rule, the treasurer of a corporation has 
no implied authority, merely by virtue of his office, to bind 
the corporation by contracts or other acts made or done in 
its name, or to dispose of its assets except as he may be 
authorized by the directors or other managing officers. 
Ordinarily, therefore, he has no implied authority to borrow 
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money in the name of the corporation or to execute notes, 
draw or accept bills, drafts or orders, or indorse notes or 
bills.”—3 Clark & Marshall, p. 2146, Sec. 703. 

The foregoing principles apply with more force to a 
hotel company, which is a non-trading company. 

First National Bank vs. Abilene Hotel Co., 103 
S.W., 1120 (Texas). 

NOR DID HORACE M. CAKE, AS VICE-PRESI¬ 
DENT OR GENERAL MANAGER, OR P. H. S. 
CAKE, AS SECRETARY OR TREASURER, 
HAVE ANY EXPRESS AUTHORITY TO BOR¬ 
ROW MONEY OR CREATE OBLIGATIONS ON 
BEHALF OF THE COMPANY. 

The only element of evidence bearing on this question is 
the by-law reading: 

“Section 1. All moneys of the company shall be de¬ 
posited in some bank to be selected by the President or 
Vice-President, and shall be subject to check signed by 
either the Vice-President or the Treasurer as agent for 
La Normandie Company. All checks, drafts, or notes shall 
be indorsed in the name of the company by either the Vice- 
President or Treasurer in the same manner.” 

As we have pointed out, the bank was ignorant of this « 
by-law until the record book was produced at the trial, so 
that it could not be contended that it acted on the faith 
thereof. Nor was there any evidence even tending to show 
that the bank account at Cape May was the, or an, account 
of the hotel company, or that any moneys of the company 
were ever deposited therein. The evidence was to the 
contrary. 

Moreover, this by-law, in its legal effect, contemplates 
a bank account in the name of the company, not one in the 
name of one of the officers as agent, for, in the latter case 
checks signed by the other would not be honored. 




The by-law implies that the checks shall be signed in the 
name of the company by the vice-president or the treasurer. 

The second sentence of the by-law does not authorize 
the creation of any indebtedness, but merely directs the 
manner in which checks, drafts, or notes shall be endorsed, 
that is, in the name of the company” by “either the vice- 
president or treasurer,” necessarily implying checks, notes 
and drafts received in the ordinary course of business and 
which require endorsement for the purpose of deposit or 

It is conceded that this by-law could not give power to 
make an accommodation indorsement. 

The distinction between the mere manner, and the 
power of signing or indorsing corporation paper, is illus¬ 
trated by the following authorities: 

The power to transfer the negotiable securities of a 
business corporation, in the ordinary course of its business, 
rests upon a different footing from the power to create 
debts by emitting such securities or to emit them in liquida¬ 
tion of debts already created. This has already been seen 
with reference to the president and will be hereafter seen 
with reference to the cashier.” 

4 Thompson, Sec. 4722. 

“The provision in Sec. 4829 Burns’ Anno. St. 1901, that 

all notes.entered into by the company 

signed by the president, shall be binding on the company ’ 
does not purport to authorize the president to enter into 
any obligation on behalf of the company, but relates only 
to the formality of execution, and declares that any note 

entered into by the company shall be binding when signed 
by its president.’ ” 

Elkhart Hydraulic Co. vs. Turner, 84 N. E., 812. 

Power given president by statute to execute conveyances 
of lands gives him no power to make sales. Fitzhugh vs. 
Franco Texas Land Co., 81 Texas 306, 16 S. W., 1078. 
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The bank is therefore reduced to the paper signed by 
P. H. S. Cake as its claimed support for the verdict in¬ 
structed bv the court below. 

THE ALLEGED SEALED AUTHORITY SIGNED 
BY P. H. S. CAKE IS NUGATORY 

The attaching of the seal adds nothing to this paper. 

“The fact of the seal being attached to what purports 
to be a contract of the corporation does not therefore estop 
the corporation from challenging the power of its officers 
to make the contract, since they clearly cannot increase 
their powers by an unauthorized use of the seal.” 10 Cyc. 
1010 (D) and cases cited. 

“An assignment of a mortgage executed by a treasurer 
of a corporation with the corporate seal, of which he is 
the keeper, without the direction or knowledge of the man¬ 
agers and no subsequent ratification shown is void. 

“The fact that the treasurer had the custody of the seal, 
lays no foundation for a presumption or inference that he 
had a right to use it so as to bind the corporation, without 
the express direction of the trustees. Jackson \s. Camp¬ 
bell, 5 Wend. (N. Y.), 572. 

This paper cannot be regarded as evidencing ratification 
of the endorsement already on the note, for the reasons, 
first, that it does not in terms refer to that endorsement, 
second, ratification could be only by act of the board of 
directors (Western National Bank vs. Armstrong, supra). 
and this paper does not purport to be even a declaration of 
action taken by the board, but, as it was in fact, merely the 
ipse dixit of the person signing; and, lastly, it was signed 

and sealed wholly without authority. 

To rely upon this paper as original authority to put an 
endorsement upon a note, carries the implication that the 
endorsement contemplated had not already been placed 
upon the note, and no further endorsement was attempted 
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to be placed upon the note. This was in fact the case the 
endorsement already on the note being the personal en¬ 
dorsement of Horace M. Cake, and no endorsement on be- 
nait of the company being attempted. 

Furthermore, the paper in question does not even pur¬ 
port to evidence any interest of the company in the transac¬ 
tion. but merely authority in some one not named to en¬ 
dorse. Such authority, even from the board of directors, 
would be effective only in case the company had an interest 
in the transaction justifying its endorsement, and the situ- 
a ion ,s eft exactly as it was before, the question being 
always, did the company hate any interest in the transac¬ 
tion. The uncontradicted evidence is that it did not. 

It does not really appear that Horace M. Cake perpe¬ 
trated a fraud upon the bank, for there is a total absence 
of any representation that the endorsement on the note was 
t ic endorsement of the company, and the bank did not re¬ 
quire any further endorsement. But assuming that Cake 
was perpetrating a fraud upon the bank in securing a dis¬ 
count for himself upon the ostensible credit of the hotel 
company, the language of the court in American Surety 
Company vs^ Pauly. 170 U. S.. 133. 159. though applying 
to a case where officials of a corporation entered htto a 
scheme to purloin the money of that corporation through 
false representations to a third person, is pertinent : 

When two officers of a corporation have entered into 
a scieme to purloin its money for the benefit of one of 
them. pursuance of which scheme it becomes necessary 
o make false representations to a third person, ostensibly 
for the bank, but in reality to consummate said scheme, 
and for the benefit of the conspirators, and not in the line 
ot ordinary routine business of such officers, and without 
express authority—the corporation being ignorant of the 

fraud—-the officers are not, in thus consummating such 
theft, the agents of the corporation.’ ” 
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But aside from all this, and even regarding the paper 
signed bv P. H. S. Cake as authority for the original en¬ 
dorsement, such authority being limited to the one particu¬ 
lar transaction, could not extend to renewals. This point 
is fully covered with citation of authority in the original 
brief for appellant. 

And if it were necessary, the point that proper notice of 
dishonor of the final notes in suit was not given the hotel 
company, would be conclusive of the case. It will be 
remembered that notice of dishonor was mailed only to 
Ocean City, New Jersey, addressed to Horace M. Cake 
individually and to him as agent, no notice being mailed to 
the hotel company. 

The manner of mailing these notices rather carries the 
inference that the bank did not look to the hotel company as 
endorser, and only resorted to a suit against the company as 
a last chance after recovering judgment against Horace M. 
Cake in New Jersey, as suggested in the brief for the 
appellee, which judgment presumably remains uncollected. 

Respectfully submitted, 

FRANCIS T. HOMER, 

WARREN B. HUNTING, 
WILLIAM C. PRENTISS, 

Attorneys for Appellant. 



















In the 


LA NORMANDIE HOTEL 
COMPANY, 

Appellant , 


V8. 


G oa) 


Court o! Appeals 


V V 


SECURITY TRUST 
COMPANY, 

Appellee. 


OF THE 
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MOTION FOR RE-HEARING. 


To the Honorable the Chief Justice and the Associate Jus¬ 
tice of the Court of Appeals of the District of Colum¬ 
bia: 

By inadvertence, doubtless due to the confused condition 
of the Record, your Honors in determining the appeal in 
this case, assumed certain matters of evidence vitally affect¬ 
ing the appellant’s case, as either being true in fact or en¬ 
tirely undisputed or uncontradicted. 

These facts, if true and unconti adicted, warranted the 
learned Judge below in directing a verdict for the plaintiff, 
the appellee herein, and of course justified this Court in sus¬ 
taining his ruling, but with the utmost respect and the be¬ 
lief that this Court is desirous that justice be done, the 
appellant, most respectfully but urgently, contends that the 
evidence introduced in this case was not of such character 
as conclusively proved the agency of Horace M. Cake, but 
on the contrary, there was ample testimony in contradiction 
or rebuttal thereof, which required this fact to be submitted 
to the jury, and it is upon this single question that the ap¬ 
pellant bases its request for a re-argument. 


*1 
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The only questions at issue in this case are (a) the agency 
of Hor ace M. Cake and (/>) whether by virtue thereof he 
had the authority to endorse the notes upon which this suit 
is brought. 

I he appellee sought to prove such agency, first, bv the 
“holding out’ of Cake by the appellant in such manner as 
warranted the appellee in believing that he was the appel¬ 
lant’s agent with ]>ower and authority to bind it by the en¬ 
dorsements in question and, second, that such authority had 
been expressly conferred upon Cake by a certain writing, 
which will be referred to in full hereafter. 

The rule to be applied in determining the existence of an 
agency is well stated in the 31st Yol. of Cyc,, p. 1672m, 
where it is said: 

‘‘When any evidence is adduced tending to prove the 
existence of a disputed agency, its existence or non¬ 
existence is, as a general rule, a question of foci for the 
jury, aided by proper instructions from the Court, even 
though the evidence be not full and satisfactory, and 
it is error for the Court to take the question from the 
jury by directing a verdict, bv instruction, bv non-suit 
or by sustaining a demurrer to the evidence. But 
whether or not there is any evidence tending to prove 
the existence of an agency, is for the Court to deter¬ 
mine, and if there is none, or if it is so slight that a 
finding thereon of the existence of the agency would 
not be sustained, the question should not be submitted 
to the jury, nor should the question be submitted to 
them where the facts relating to the existence of the 
agency are undisputed and are such that only one rea¬ 
sonable conclusion could bo drawn therefrom. But 
even where the facts are undisputed, if different con¬ 
clusions could reasonably be drawn therefrom, the ques¬ 
tion should he submitted to the jury ” 












Be foie discussing these questions, however, it is desired 
to particularly direct the attention of this Court to two er¬ 
roneous statements of fact contained in its opinion. These 
are, first, that checks for the payment of interest on the re* 
newal notes were drawn on the appellant’s hank account, and 
second, that the loan in question was made by H. M. Cake 
f*>r the appellant s sole use and benefit, bither one of these 
statements, if true, terminate the appellant’s case, but it is 
most respectfully and urgently insisted that there is abso¬ 
lutely no testimony in the Record from which such facts can 
be gathered and certuinlv no testimony warranting the adop¬ 
tion of such view beyond a reasonable doubt. 

There is nothing whatever in the Record even tending to 
show that the checks in question were drawn against the de¬ 
fendant s bank account,—the only testimony referring to 
this matter was stricken out by the court below and of course 
was not taken into consideration by the Judge thereof in de¬ 
termining this case—(See Record, p. 18). But there is 
\eiy positive testimony showing that all checks connected 
with this loan were drawn by II. M. Cake on the appellee 
corporation—(See P. H. S. Cake’s testimony, p. 31). 

In regard to the interest of the appellant in this loan, it is 
most respectfully contended that nowhere does it appear 
from the testimony, that the money was used for its benefit. 
The appellant did not own or lease the Stockton Hotel at 
Cape May; it had nothing to do with it; knew nothing of 
the loan or the renewal notes. This clearly appears from 
the testimony of P. II. S. Cake, who says on page 29 of the 
Record: 

“During the years 1906, 1907, 1908 and 1909 the 
bank account of the defendant in this case, of which T 
am secretary-treasurer, was kept at the American Na¬ 
tional Bank in this city. The Company did not have 
any account elsewhere. The Company did not have any 
interest in the account at the branch office of the Se¬ 
curity Trust Company at Cape May, styled “Horace 
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M. Cake, Agent LaNormandie Hotel Company.” I 
knew that Horace M. Cake had an account there at 
Cape May which he used in connection with running 
the summer hotel. None of the moneys of the Com¬ 
pany, defendant here, of which I am treasurer, were 
ever deposited in that account. I know the defendant 
company never received any of the proceeds of the dis¬ 
count. I know what became of the money.—it went 
towards starting the summer hotel business. It was 
money which was procured to start the business. The 
corporation, defendant, had no interest in those busi¬ 
nesses.^ 

and on page 30 says: 

“The Normandie Hotel Company had no account 
other than at a bank in Washington.” * * * 

Page 31: “The bank account is in the form of La- 
Normandie Hotel Company, P. H. S. Cake, Secretary 
and I reasurer. There is only one bank account in 
Washington. * * * The Vice President did not also 
draw on this account. His checks would not be hon¬ 
ored. * * * I have to sign all checks here. He never 
drew on the account. I was not in Cape May when this 
note of $2,000 was discounted. At that time I knew 
nothing of what happened.” 

The only testimony it would seem that could connect the 
appellant with the Cape May hotel, is the fact that about 
fifteen years ago it took the necessary steps author¬ 
izing it to carry on business in the State of New Jersey and 
appointed P. H. S. Cake as a Committee to investigate the 
feasibility of so doing. But it did not enter New Jersey; 
it did not transact any business there and none of the appel¬ 
lee’s witnesses even intimated that it did or produced a par¬ 
ticle of proof to that effect. At least it does not seem that 
the testimony of the appellee’s witnesses on this question, as 
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well as on the payment of interest on the renewal notes, was 
so clear, plain and uncontradicted, as would justify non-sub- 
mission of them to the jury. 

The appellee apparently sought to establish H. M. Cake's 
agency both from his apparent and ostensible authority as 
well as the express authority conferred upon him by the 
writing furnished it under of June 21st, 1007, and hereto¬ 
fore referred to. 

First: As to this written authority, which is found on 
page 21 of the Record and which reads as follows: 

“Washington, D. 0., June 21, 1907. 

The Normandie Hotel Company authorizes its en¬ 
dorsement on note dated May 31, 1007, drawn by Hor¬ 
ace M. Cake for $2,000 (Two thousand dollars). 

(Signed) P. H. S. CAKE, 

Secretary-T rea surer.” 

“LaNonnandie Hotel Company, 

Corporate seal, 

Washington, D. C.” 

The appellant denies the validity of this alleged authority 
and as contended by it at the argument of this case, believes 
that no written authority such as this, could be valid unless 
authorized by its Board of Directors—10 Cyc., p. 1019, as 
well as for other reasons argued by its counsel before this 
Court and mentioned in their Briefs, but it is not the pur¬ 
pose of this Motion to argue these questions, but it will be 
assumed that the “authority” was valid and the appellee had 
the right to rely thereon. 

Now can it be said that this authority of agency was suf¬ 
ficient to authorize not only the endorsement of the original 
note but also the endorsement of all renewals thereof, and 
was the authority so undisputed and unquestioned both by 
the endorsee and the rules of law that must be applied 
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thereto, that only one reasonable conclusion could be drawn 
therefrom, and that such conclusion was so clear, plain and 
undisputed that it was unnecessary to submit the question 
to the jury? In the first place, an authority such as the one 
under review, must be construed strictly and in ^ avor 
one making the same. Such power must be strictly jpwSSd 
and cannot be exercised in any other manner or for any other 
purpose than the one expressed in the authority (Cyc., \ ol. 
31, p. 1385). The “authority” expressly permits of only 
the endorsement by the apjxdlee of a note dated May 31, 
1907, for $2,000. But this is not the note upon which the 
suit was brought. The original note and the one that the 
alleged authority referred to, fell due two months after its 
date or July 31, 1907. If the appellee desired to hold the 
appellant on the notes upon which the present suit was 
brought, which were the last of a series of renewals of the 
original note of May 31, 1907, it was absolutely incumbent 
upon it to either show that the said written authority cov¬ 
ered renewals of the original note of May 31, 1907, or that 
H. M. Cake possessed the authority apart therefrom, to so 
endorse them. 

There can lx? no doubt that the appellee at the time the 
loan was effected, exclusively relied upon the written au¬ 
thority. Its manager, Mr. Thompson (p. 23), stated that 
it was made plain to II. M. Cake that unless a written au¬ 
thority was furnished, the loan would not be made. It 
« 

would therefore seem impossible for the appellee to urge 
that it made the loan relying upon the belief that II. M. 
Cake was the duly authorized agent of the appellant, be¬ 
cause of certain statements made to them by Cake as to his 
agency prior to the furnishing of the authority or the im¬ 
pressions its officers had as to the extent of authority pos¬ 
sessed by him. And at this point it might be well to point 
out to this Court that a careful analysis of the testimony of 
the appellee’s witnesses will disclose that apart from. Cake’s 
own statements to them and their impressions gathered from 




Cake’s employment by the appellant in Washington and his 
writing letters regarding the renewal notes on the appellant’s 
letter-heads and the fact that many years before an account 
had been opened by him in the appellee’s bank as agent for 
the appellant, there is nothing whatever in the Becord to 
connect the appellant with the transaction and certainly 
nothing that can by any possibility be urged as warranting 
the extending of the written authority to the renewal notes. 

It is also to be noted in this connection that the original 
note as well as all the renewals were made payable to either 
H. M. Cake or P. II. S. Cake, which was sufficient to put 
the Bank on guard as to Cake’s authority and the purposes 
for which he desired to use the money. 

New York Iron Mine v. Negaunee First Nat. 

Bank , 39 ^lich., 644. 

Cyc., Vol. 31, p. 1382. 

The Bank, however, does nothing; it relies absolutely and 
blindly upon II. M. Cake’s statements to them; it knows 
nothing of P. H. S. Cake or his actual authority; it knows 
nothing of the charter of the appellant or its a t the 

time it makes the loan, but it does so on the fee of the “au¬ 
thority” without any investigation whatever. Does the tes- 
timony it produced showing its knowledge of Cake’s true 
position with the appellant and the authority he possessed, 
partake of a character necessary to withdraw the determina¬ 
tion of the question of authority to endorse the renewal notes 
from the jury ? It is most respectfully urged that it does 
not. It is true that Cake’s own statements were admissible, 
but they were not conclusive, and as has been pointed out, 
his actual authority was not only contradicted but conclu- 
sivelv proven to be non-existent by the appellant’s witness, 
P. H. S. Cake. 

Seccmd: On the question of H. M. Cake’s ostensible au¬ 
thority, the appellant desires to especially direct the Court’s 
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attention to the testimony of the appellant's witnesses, with 
the confident belief that should your Honors carefully 
analyze the same, it will clearly appear that the appellee 
gathered its entire knowledge of H. M. Cake’s ostensible 
authority, from H. M. Cake himself and that it knew noth¬ 
ing whatever of his real connection with the appellant. It 
will also be seen that (a) the appellant knew nothing of this 
transaction; (h) that it never benefitted from the discount- 
ing of this note; (c) that it never ratified this transaction in 
any way; ( d ) that the by-law of the appellant authorizing 
endorsement of notes, merely related to the appellant’s own 
bank account and by no possibility could Ik? construed as 
relating to endorsements of even its own promissory notes. 
In this connection, it might l>e pointed out, the endorse¬ 
ments on the notes in cpiestion were not in conformity there- 
with,—the by-law providing that “notes shall l>e endorsed in 
iianie of the Company by either the vice president or 
treasurer in tlie same manner” and the notes being endorsed 
“Horace M. Cake, agent La Xormandie Hotel Co.” 

These facts in connection with the legal presumption that 
a general manager of a corporation has no fiower to issue or 
endorse notes for it (Thompson on Corporations, Yol. 4, sec. 

• til d seem, ample to cast some 

doubt upon Cake’s authority at least sufficiently so to war- 
rant the cpiestion being submitted to a jury, under proper 
instructions from the Court, and the appellant most respect¬ 
fully and earnestly prays your Honors to direct a re-hearing 

of this appeal, believing that the ends of justice recpiire the 
same. 


FRAXCIS T. HOMER, 

JAMES McEYOY, JR„ 
DOUGLASS S. MACKALL, 

For Appellant. 








